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RIGHTOFUNDERWRITERSWHO HAVE SETTLED

CIJAIMSFOR GENERALAVERAGESACRIFICE

ASDIRECTIJABILITY.

ThisthesisisbasedolltheEnglishlaw.Butin eHTectthe

JapaneselawissamewiththeEnglishlaw.

Inmyop11110mGeneralAveragecan,asarule,neitherbe

treated asParticularAveragenorasTotalLoss. General

AveragecannotbeanythingelsebutGeneralAverage. Pay-

ingtotalamountofinsuredsum doesnotnecessarily mean
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paymentasfor-atotallossandtherefol･edoesnotnecessarily -;-"%
meanabandonmentortransferofproprietaryright.

InEnglanditbecameclearthatgeneralaveragelossisqulte 貌

diHerentfromparticularaveragelossandtheformercannotbe

treatedasthelatter. Now IthinlくitistimetorecognlZetllat

generalaveragelossisquitedifferentfrom totallossanddirect

liabilityofunderwritersforg.a,claimscannotbetreatedas
fol･atotalloss.

CHAPTER.エーGENERALAVERAGEEXPLAINED.

AccordingtoMarineInsuranceAct,Ⅰ906,tossesaredivided

intotwo,viZ.,"AlossIT)aybeeithertotalorpartial. Anyloss
otherthanatotallossisapartialloss･" lM.I･ActS･56-(I)]
Andagaintotallossisdividedintotwo:-〟A totallossmay
beeitheranactualtotalloss,oraconstructivetotalloss･" lM.

I.Acts.55-(2)].
Partiallossisalsodividedintotwo,V貢Z.,-

(1)Particularaveragelosswhichisapal･tiallossofthesubjectmatter
insured,causedbyaperilinsuredaL,OaiPZSt,lM.Ⅰ･ActS.64-(I)]. 璽

ノ~ヽ

(2)Genet･alavel･agelosscausedbygeneralaverageact･G･A･loss 波
includesexpenditureandsacrifice.lM.I.ActS.66-(7)].G.A.
alsoincludegeneralaveragecontributionduebytheassured.【M.
I.Act.S.66-(5)],

TheessentialpointtobellOticedisthefactthatparticular

averageiscauseddirectlybytheperilsinsuredagainstlM.Ⅰ.

ActS･64-LI)]･Insul･erisliableforanylossproxirr,ately
causedbyaperilinsuredagainst[M.I.ActS.55-(Ⅰ)]. When
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thedegl･eeOf▲dan.ageolparticularaverageil-CreasestOCert･ain

extentit･becomestotalloss･WhenitreachestothepointOf
actualtotallossit王stotallossanyhow. Butwhenitreaches

tothepointorconstrtlCtivetotallossitcanbetreatedastotal

lossorparticularaverageaccording to the electionoftllC

assured･Butgeneralaverage王squitedimerentfrom particular

averageatldtotallossfらrthereasonthatitiscausedbytile

master'svoluntary actto avel･tOrminimizemaritimeperils･

Whensuchhlaritimeperilsaretheperilsinsuredagainstthen

theunderwritersbecomeliableforthegeneralaveragelossor

contribution[M･Ⅰ･Act 一 ･66-(6)].

LetmenowrefertoEnglishauthoritiesonthisquestion.

McArthur says,-"Totalloss,as applied to insurance,
signiBestheutterloss,eitheractualorcollStruCtive,ofthe

sub5ectinsured,by thedirectoperattojlof the2en'Zsi72∫ured

again∫Z"(P.Ⅰ45)･

With regard to "Average"tileSameautl10rexplains,--

FJarliestusemeant"arateablecontribution"requiredfrom

theinterestedpartiestomakegoodasacri丘cemadeforcommorl

safety･ LaterthewordaverageacquiredsecondarymeanlngOf

`̀sea damage" including every partialloss-particularand

general･" (P.Ⅰ63)i Andtheauthorcontinues,一日A general
averaged瀧 rsfrom a particularaveragein itsnatureand

incidence. Theformerisapart;alloss,7′OZuntarilj,itZCZWedfor

zZzecomwl071Safely,andmadegoodproportionablybyallparties
第 concern占d i】-the adventu1-e,the latter is a partialloss,
義 forZZdtousZycau∫edtyaタ71arltllnePeril,an'dwhichlュastobe

bomebythepartyuponwhomitfalls." (P･I63).

宝 philip,-Chap.XVS.I:-SI269:-"A losswhichisn.i

incurredforthegeneralbelllefitisaparとicularaverageortotal

loss. Ag.a.lossis,byitscllaraCter,aSbeingoneh whicll

divel･Sinterestscontributeapartortheir value,a partial,

asdistinguishedfromatotalloss"(P.60-Vol･ⅠⅠ).
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CHApTER‡トGOODSJETT工SONED(QuestionofDirectLiability
ofUnderwriters).

DickensonandOthersv.JardineandOthers,1868(LawReports
I867-8,vol.3CommonPleasCases31Victoriae):-

£ s d

64IpckgsTeavaluedandinsuredfor 3987-t0-0
6O7jettisoned,...._......,.....insuredsum "3776-610
Notarrivedvalue(ifarrived)

namelycontributoryvalue

Am'ttobemadegood…..….……‥‥….….
Am'ttobecontributedfortheabove

goodsforwholeg.a.per
tbevessel……..‥…...….‥.‥..

Underwriter(defendant)paid..‥‥ ……
Cargoowner(plaintiffs)claimed,...,.
Insuredsum.……‥……………
Assuredalreadyrece.lVed...,..
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〃3305-012 九

£3305-0-2 6

"995-Ⅰ2-2 執

£ 995-‡2~2 執
"2780-Ⅰ3-10
£3776-6-0
･,995-T2-2

C】aimed...... £2780-Ⅰ3-70

ThequestionsfortheCourtwere: ISt. Whetherthe

plaintiHswereentitledtorecoverintheactionthewholeof

theinsurablevalue ofthecargojettisoned? 2ndly･ Ifthe

Courtshouldbeoropinioninthenegative,thenwhetherthe

plaintiffswereentitledtorecoveranythingmore♪thantheirど.a,

proport'lOnCalculateduponthenetarl･ivedvalueofthegoods?

Thecargoownersued theunderwritersforthe whole

amollntinsured,withouthavingfirstcollectedthecontributions

towhichhewasentitledfl･omtheotherOWnerSOftheshipand

cargo,itwasheldthatthecargoownerwasentitledtorecover;

and thattheunderwritershaving paid him would be then 昇_L._

entitledtostandinhisplacewithrespecttothegeneralaverage 姦
contribtion.

By thisd｡｡isi｡11,thedirectlial〕iliLLy Ofunderwritersf., 芙
jettisonedcargo (sacri丘ceTorcommon safety)wasexpressly

a抗rmed. PreviOustothisdecisiollitwasconsideredthat,ill

caseorajettl'sonorothersacrifice,theonly liability ofunder-

writerswastocontributetheirrespectiveportioェ1StOtheamount
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requiredtomakegoodthelossingeneralaverage. (McArthur

P･=34footnote).

第 Note-MemoclauseinthepolicyorigillatedinI749(ArnouldS･
三 8写5).Theword̀ t̀miessgeneral''intheMemoClausetomeanど.a.contribu-

蓋 ;oanns器ldy,innOkgi･las･.ll.osi.esimiItnhs"IC,24rt･TTsr,u-S:dTT.es?gonridfyaVae:aogn:i'i'b:atiid.nTor:
generalloss,anditisalsol】Sedtosignifyaparticularpartialloss"(P.工63)･

完 Astothereasonablityorallowlngtheassureddirectclain1

9 forgeneralaveragesacrificellateMr.Cow seemsto have九ヽJ

読

embraced doubt. In壬1isopinionthecaseorD.V.∫.above

citedrr)ightbeallright,but.thisdecision,hethinks,leadto

misconception. Hesays-"Thereasonwhytheassuredinthe

銑 caseofD.V.I.couldrecoverfrom twosourceswasthatthe

accidentwhichhappened･wasoneoftheperilsspeczfcaZZynamed
in/itsin∫ltranCePoZl'cj′glVlnghimacontractrighttorecover,and
thatbe1-adatthesametimeacommonlaw righttohavehis

lossmadegoodbycontributionsfrom othersinterestedinthe

venture. Butthefactthatthelatterrightisarightingeneral

averagedoesnotseemtoimplyornecessitythattheassured's

dlrectclaim againsthisunderwritermustbeaclaim ofthe

sameclass.......Consequentlyitissubmittedthathadthe

casualtyinDickensonv.JardinenotbeenanamedPen'Zinthe

policy,therewould llaVebeen no opportunity to resortto

analogyandbrillgintheideaofadirectclaimforg.a.sacrはce,
suchas王snowlegalizedbytheenactmentOrS.66,Sub-section

4.日 (GowM･Ⅰ･p･Ⅰ22)･

Note:-McArthurseemstohaveembracedtheideathat''allother
第 peri】S,tosses,etcf'includethewaterdamageinejusdemgener王sof丘re(P.
′ヽ
娩
ⅠⅠ6日AIsoseeMr.Carver'sopin呈ollOnP.570ftheReportofA.A.As-
sociationofI889).
Bovill,C.∫.saidinthecaseofD.V.∫.̀̀goodswereinsuredagainst

悪 手e"isonandthegoodswerejettisoned-････- ･-･･-･･･thereforetheassuredlSentitledtorecoverthesuminsured.n

Willes′J.intheabovecaseofD.V･I.saidHthegoodsweretotal】タ
lostatthetime,thoughtheirOwnerhadacontingentr]'ghttorecover
fromcertainpersonsaportionoftheirvalue.〟

RecognlZlngthedirectliabilityoftizleurl_derwritersforthe
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g･a･Sacrifice(asitisnow recognizedinthelaw ofEngland)

doubtmayarisewithregardtothe nature ofthelossesto

bepaidbytileunderwriters.

Thedoubtmayariseinthefollowingmanner:-
Theideathatgeneralaverageinalwayspartiallossis

basedontheideathatthelossofthecargosacrificedisthepart

ofthelosswhich ultirr)ateT.y fallsuponthatcargo.Thepart

whichhastobecoutributedbyotherinterests,althoughcon-

tingent,isnotnecessal･ilyCOnSideredtobetheloss･ Butoilthe

otherhand,whenthesacl･はceispaidbytheunderwriter-Tor

instance-incaseofwaterdamagedcargo(sacrはce)arrivin_g
atdestination-percentageordepreciation oninsured sum lS

paid(methodolpartict串raye.ragecalculationasshownin M･
Ⅰ.Act･S.7Ⅰ-(3). Iftheinsured sum isbiggerthanthe

marketvaluetheunderwritercannotrecovel･((rom contribu-

tion)allthesumhepaid(lesヲCOntribution)･ Forexample:-
Insuredvalue……... ¥Ⅰ,ooo
Marketvalue..‥…..."8oo
DepreciationI5,06(damagedbywaterusedtoqlユenChfire)
u/w recoversbyContribution(madego〕d)

¥8oox15.06-¥Ⅰ20.00
Lesssacrはcefallingt】ponthecargo
¥8oox5% (5% bei王IgPel･Centage
ofwholeg.a.)‥.……...….‥……‥‥… ¥ 4の.00

Am'ttoberecoveredbytheu/W ...･..". ¥ 8J･OO
Now,- u/wpays丘rst 挙I,OoO X I50O' - 宰150.OD
u/wrecoversafterward"..‥…….…..……... ¥ qooo
Netliab.ofu/W ..‥.."...‥‥…‥.… -i-7O.0()

Butshouldtlleassuredhavewaitedtillthestatementor

gel-eralaverageisdrawnup,-

U/wwouldhavetopayY8ooxSo/0- ¥40Only･

ThediBTerellCebet. ¥70- ¥40- ¥30.al･ises From tlle
excessorillSuredvalue.017ermarketvalue.-

首Soo x Ⅰ50/O - 嘗Ⅰ2,3.OO
YⅠ,ooo X ⅠSo/0 - "Ⅰ50.00

¥ 30100

whoshallbearthislossof¥30.00.?

( 5 )

第

三
十
五
巻

(九
〇
八
)

論

説

寡
六
#

･七
ノヽ



Incaseofparticularavei･agethereisnodoubtthatthis

卓30.00Shouldfallontli,ieu/W.Butifど.a.supposesthatthere

琴 isnolossexceptirlgthelossultimatelyfailingonthecargo(the
- amltbeing_contributedfrom other主nterests)noclaim should

宝 beallowedtotheassured･ Thepチyn-entby theu/- (direct
容 1iability)issimplysupposedtoarisefrom payinginadvance

(九
〇
七
)

論

説

.6

insteadofwaitinguntilthecompletionofthestatement･The

abovereferstothecasewhenthegoodsarriveddamaged. But

thesameistruewhenthecal･gOisjettisoned. InD.V.Jardine,

forexample,-u/wwasorderedtopayf3776-610(insuredsum)
andpaid.Bt..tmarketvaluewas.6330510-2. Theam'toftotal

contributionwasf995-Ⅰ212.Then:-

f3776-6-o

Lessam'toFcont, "995-Ⅰ2-2

11/vvshouldrecover?..… .......….f2780-Ⅰ3-工0

£3305-0-2

"995-Ⅰ2-2

ユ)idrecover太一23C9-8-0 ･･･"I.f2309-810

0verpaidbyu/W?-i47Ⅰ-5-10

Thisdifrerencecomesfrom thedifferenceofInsuredvalue

overmarket-valueviz:-

jJl3776-6-0

よ3305-012

g47ト5-IO

義 shouldthisf47Ⅰ十 IObetreatedasultimatelytofalloli
theunderwriter,ifso,onw壬ユatreason?

Comingtoth三nliく0ltheabovefactonebecomesinclined

tothinkthatgeneralaveragesacrirnce,-incasebeingtreatedas

directliability ?n underwriterbasingclaim on the insured

value一g･a.sacrificewasI?rObablytrcatcdasparticularaverage
inthecaseofD.V.Jardirleabovecited.

( 6 )



C.UAPTER III-RULESOFPRA(′TICEOFASSCCrATIONOF

AVERAGEAr,tJUSTERS,LOINDON,TREATINGTHEG.A.
SACRIF王CF ')ARTICULARAVERAGE.

HereundcrItr3 'LnthatGelleralAveragecannot

beparticuliaraVerage･ /4 (ReportP.20)Mr.Lowndes
moved:-

"Thaヒthedirectl主ability ofallunderwriteroilgoodsfor

thevalueoigoodsil-Suredbyhimwhichhavebeenjettisonedor

sacrはcedforthecommollSalrety,OrO皇'a】lunderwriterol-Ship,

forshl'ps'rf二aterialssacriTICedfortheconl∬OnSafTety,betreated
asparticularaverage･H Thispl･OPOSalpassedwitllOuteXPlana-

tiollaSProbationaryl･ule･ NextyearMr.IJOWndesmovedalld
wasconfirmedwit:h()utdiscussion.

InI879Mr.PowellmovedtorescindtheaboveRuleof

Practice･ (P.24)･Accol･dingtoMr･Powell'sexplanation-A
slliphadslippedheranchor,alosswhichwasgeneralaverage;

and damagewasalsosustained by the vessel,which was

acknowledgedtobeparticularaverage. Thelatter,notamount-

1ngtOthestlPuiated31]erCentOntheinsul･edvalue,theacljuster

foliowlngtheruletlllderdiscussion,hadaddedthelossofthe

anchortotheacknowledgedparticularaverage,andtheclaim

beingthusI-aisedtotherequiredpercentage,wassubmittedfor

payment. TheclaimwasultimatelyplacedbeforeMr.Watkin

Williams,Q.C･,theCounselTol-thedefendantinD.V.Jardine./
Itwasnotquestioi'edthattheulwwasdil･CCtlyliablefor

thelossofanchol･(gelleralaverageloss)･ Astothequestion
whetherthesetwodamagescanbeaddedtogetherinorderto

makeI-ptherequired3PerCent. Mr.Watkin answerlng ill

llegatlvesaid- 1tisafauacytosupposethatgeneralaverage
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iscon壬inedtothecontriblユtiol-Smadetolmrdasacriacc,although 由

itincludessuchcolltributiollSaSbeingcollStruCtivelossespro

tantoorthegoodsollOtherinterestinrespectorwhichthe

contributionisITlade･ Primarily,tilegeneralaveragelossisthe

lossdircct】ycausedbythesacl･ほce;indirectlyandconstructive-
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ly,itincludesthecontributionswhich,by themaritimelaw,

allinterestshavetomake. D.V.Jardine,properlyunderstood,
hasreallynobearing uponthepoHlt;butorcoursethose

averagestaters,7U/iOimagi72edthaigenどrala-Jeragemea71tand

w agco724"edtogL"267ノalaycragecontrihiZl'071∫ratherthantheloss

itselfwhich gaverisetosuch contributions,andwhoover-

looked the factthatthecontributionswereonly construc-

tivelybroughtwithinthedefinitionorsuchlossatall;those

averagestaters,ifthey are･unwilling toadmittlle logical

accuracyalldsoundnessolD.V.Jardine,7uiZZofcour∫eco721e72tt

tJlatit/za∫decITded zAatabOeneraZaverageca,idyePWticutar

avcrllge. Suchhowever,lSnottrueresultofthatcase. Ⅰtis

equallyclearnow,asitalwayshasbeen,thatincalculatingthe

minimum percentageofaverageunderthememorandum,alf

tossesinthenatureofgeneralaveragemustbeexcluded." Ml'･
Powellciting theaboveoplnlOnOfMr.Watkinsconcluded

saying,-"Justastherearetwodescriptionsoftotalloss,-

absoluteandconstructiveJ-SOtheremaybetwodescriptions

ofpartialloss,-generalaveragelossandparticularaverage

loss. Itseemsabsurdthataveragecanbegel3eralandparticulal̀

atthesametime･ Itakethepositionthatthereissuchaloss

asgeneralaveragelossalldthattheexpressioninthepolicy

"unlessgeneral"meansgeneralaveragelassaswellasgenera一

averagecontribution･ (ReportI879P.25)ButMr･Powell's
l･eSOlutio11Waslostbyvote.

InI882andinI883Mr.Hoggexplailledthattheabove
六 RuleofPracticeshouldberescinded. InthecaseofP1-icev.

戟 AIShipsSmallDamagelns.Association(Ⅰ889)itwasdecided

七
thatgeneralandparticularaveragelosscannotbeaddedcom-

binedtoattainthefranchise王nthepolioy. Sointhesameyear

(1889) Mr.fioggmovedthattheRuleofPracticedealing

withtheundel･Writersliabilityinrespectofjettisonshouldbe

rescinded. AllthemembersagreedthattheRuleofPractice-

wasagainsttheP1-icecaseandwasrescinded.

( 8 )



AsthedecisionoftheCourtofAppealofthePricecase

wasglVenill1889andtheRuleofI)racticewasrescindedas

explainedabove,anew ruleintendedasasubstitutewaspro-

posedbyMr.McArthur,viz:-

Sacrはceforthecommonsafety;dl'rectliabilityof'under-
writer.-

"Thatapartiallossofgoodsorshipsmaterialsjettisoned

orotherwisesacrinced for the common safety,notbeing

particularaverage,isnottakenintoaccountincomputingthe

memo･percentages;andthedirectliabilityofunderwritersfor

suchalossisconsequentlyunanTectedbythememo･orany

otherwarrantyagainstparticularaverage〟(ReportP･42)Mr･
McArthursaidinsupportingtheproposition‥･.･‥･･u････thatthe

茄rstportl'onoftheresolutl'oflWasSimplyaStatementOfthe
1

decisioninthePrice'scase;… ‥.......….....TileSecondclalJSefol-
lowed,hethoughtitwouldbeallowed,bylogicalsequencefrom

theBrst,etc･Mr.LindleymovedfollowlngamendmenttoMr･

McArthur'sproposalandpassed:-

第
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=Thatincaseorg･a･sacrはcethereisunderordinary

policiesofinsurance,adirectl言abilityofantmderwriteron

shipforlossofordamagetoship'smaterials,andofanunder-

writerongoodsorfreight,forlossofordamagetogoodsor

lossoffreightsosacrificedasag.a.loss;thatsuchnotbeing

partlcularaverageisnottakenilltOaccountincon〕p1-Iting the

merrlO･PerCentageS,andthatthedil･eCtliability ofanunder-
writerforsuchlossisconseqtlentlyunaffectedbythemerl"IOr 第.rLl-

anyotherwarrantyrespectingparticularaverage.'' 品

In I89I theaboveprobationaryrulewasconGrmed (P.
34-R･ofP.No.38).

TheaboveaccountofRulesoTPracticeaffectedbyDicken-

son v･JardineandPricev.A.I.ShipsSmallDamagell,S.

Assn･ShowsthatGeneralAveragealwaysoccupleSitsownposi-

tionandoughtnottI,)betreatedasparticularaverage.

( 9 )
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CHAPTERIV-PAYMENTOFTOTAL王NSUREDVALU瓦ISNOT
NECESSARILY PAYMENTASFORATOTALLOSS.INTHE
PRECEEDINGC若iAPTER(CHAPTRRV)IMADECLl王ART王王AT
G･A･IS NOT PARTICULAR.AVERAGE;HEREUNDER I
EXPLAINTHATGENERALAVERAGEISNOTTOTALLOSS
EiTHER.

ItistruethatuntilthedecisionofD,V.Jardinecameout

itwasbelievedtllattheliabilityimposedonunderwritersunder

thenameorGeneralAveragemeantcontributionto G･A･

[Gow'sSeains･P･Ⅰ2.M.i.ActS.66-(4)]二 Justasthedirect

liabilityisnotpal･ticularavel･age(whichisconBrmedbyPrice

論 Ⅴ･AIShipsSma一lDama苧eIns･Association)soforthesame
説 reaSOnGeneralAveragelSnottotalloss･ Iiecausebothpar-
ticularaverageandtotalloss are lossescaused by direct

operationofthepei･ilsinsuredagaint(McArthurP･Ⅰ4'5)[M･Ⅰ･

Act･S.64-(I)]･Generalaverage,from insurancepointof
view,iscausedbystruggleofthemasteragainstlossestobe

causedbyperilsinsuredagainst[M.Ⅰ.ActS.66-(6)1･
GeneralAveragekeepsitsowl,position:-
WhensuゎgandlabouringexpensesconleUnderGeneral

Averageexpenditure,thentheexpenditureisnomorerecover-

ableundersuingandlabouringe女penses[M.I.ActS･78-(2)]･

h otherwords,-Whe上ltheexpenditurebelongsto general

averageitcannotbelongtootheritem,viz;tosuingalldlabollr-

1ngeXPenditure･ DamagebywaterlユSedtoquenchthefirefor

cornmonsafetylSge･leralaverageloss･ Lossbyfireiseither

particularavei･ageortotalioss･WaterdamagewhichissacriSce

常 andgeneralaveragecannotbelookeduponfrom tilePOintof-1_

巌 ejusdem gellerl'sassamewitilaredamagerwhich is either
particularortotalloss.

七 Note:～-AtthefootnoteofHTheMarinelnsur>anceActりbyde
- Hart&Sin-yitismentionedthatH….p…..‥..neithergeneralavreragetosses
norsa7LVageChargesarerecoverableatallunderaT.L･0･policy"(P･
87).Ithinkthewritersarequiteright.

Arnould on Marinelns.S.IOO4.J'By virtue ofthe
contractinthepolicy,theownerofpropertysacrificedmayhave

( IO )



1･eCOul･seinthefirstinstanceLLOhisowniヱlSurerfortheWholeof
hisloss,andtheillSureruponPaymentSucceeds,bysubrogation,
totherightsortlleassuredasagaiIISttllirdpersDllS.Tllisrule

I-oweverdoesnotapplytog･a･expenditures,asdoI.lotiilVOlve

theZoS∫07deStruCtlojZ{fa12y〆arZLjf a712ParZz'cu!lZrZ̀lEt"E･Jt,SC･aS

tomakeunderwriteronthatinterestdirectlyliableinrespectof

thewholethereof."-[TheMaryThomas,Ⅰ894M･Ⅰ.ActS.

66-(4)].

ArnouldonM.Ⅰ.S.IOO5:-"Therulethatincaseolag.a.
sacl･ほcetheownerofthe三nterestsacrificedcallrecoverthelull

amountofthelossfrom theinsurerofthatinterestdoesnot

applywhentwoormol･eOfthe.Coiltributinginterestsareowned

bythesanleassured.ThereasonForthisexception,aSStatedby

theCourtofAppeal,isthattheassuredisdeemedtohavethe

contributionsoftheotherilltereStSWhichbelongtohim inhis

pocket,alldthereforetheamountofthesecontributionsmustbe

deductedfromtheamountoftheloss(Montgomeryv･Indemni-

tyMutual,Ⅰ902).=
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TakingtheabovedescrlPtioninArnouldandconsidering

alsoD.V.Jardine-thedirectliabilityoftheunderwriteris

baserluponthefactthatth主r1gInsuredisdestroyed,andalso

baseduponthecontingencythatthelossesaretobecontributed

whenthererr]alnlnginterestsarrive.ThesefactandcontlngenCY

takentogetherform specialfeatureofg.a.Sacrifice,although

theideaoflossmightnotbequitesoclearaswhentheg.a.

meantonlyg.a.contribut王on･

wll｡ngoodsareS｡ldshort｡fdestination-ifdamagedand 票

damagewillincreaseandbecometotallossifforwardedtodes一 波

thation:-it王Stotalloss. OrifexpellSeSOfforwal.dillgthe

damagedgoodstodestinationexceedtheirvalueonarrivalitcan o

betreatedastotalloss･ [(M.I･ActS･60(2)(ii肌 (asto
expensestobetakenintoaccountseeS.= 5IOlArnould)

Under･suchcircumstancessurveyorsrecommendusuallyselHllg

goodsatshortofdestirlation. Butwemustbearinmindthat

( It )
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sellingdoesnotchangethenatureofg.a･sacrificeintoparticular

averageorintototalloss･irthedamageorgoodsiswater

damagecausedinextinguishingthe伝reforcommonsafety-and

undersurveyorlsrecommendationaresoldatportofrefuge-it

isstillgeneralaverageandnothil一gelse･ (astoconstructive

totallossofgoodsrererGow'sM.L P･Ⅰ53,McArtllurP.Ⅰ50,
EldridgeP･Ⅰ96,ArnouldS.=38,M.Ⅰ｡ActS.60,etc.)

In"MarineInsuranceallld KindredSubjects" reprinted

fromLloyd'sList-therelsalectureentitled HInstituteCargo

Clauses"givenbyMr･W･Richards･ Inthislectul･e(P.28)itis
described:〟Salvagelossoccurswhengoodsarenecessarily,by

reasonordamagetllrOughperilsinsuredagainst,soldsl10rtOr

destination,butunlessthewhole'ofthegoodsarelostand/or

necessarily sold shortofdestinatio1.,thelossispartial not
total."

Ⅰnmyopiniol,evenifwholeofthegoodsiusured (suP-

Posingcottonconsistingof50baleswereallsold)weresold̀

ifitiswaterdamage(sacri丘ceforcommonsafety),thenitca一l

notbecometotalloss.Itdoesnotchangethenatureorgeneral

averagesacrificewhetherwhole50Balesarewaterdamaged;

25waterdamagedandtheotherhalf(25bales)fireandwater

damaged;orhalf(25baies)waterdamaged and the rest

arrivedsound;allthesamethewaterdamageremainsgeneral

aVerage･
Note:-Withregardto五rean【1waterdamagedbales-thesemaybe

treatedastotallosswhentheapportionablepartisdamagedtotheextent
ofreachir)gconstructivetotallossrAq.I.ActS･76-くり,S.79-(I)].

弟 Mr.F.H.Carey'sL'Marillelnsurance"-page20-Whensoldshortt｣⊇l′ヽ
舵
ofdestinationtheclaimontheUnderwriterswou一dbefortheinsured
value,andtheywouldbeと7jllTptledloikeproceedsafterdeductirlgtheexpenses
ofsalvageandallotherchargesthatmayattachtothecargo.

歪 Itisallthesamewhetherwaterdamaged(sacriace)Cargo
wassoldshortordestinationorsoldatdestinationunidentは -

able,-thenatureofthelossalwaysremainassacrificeandas

generalaverageloss･Iftheassul･eddeclarestheintentionof
abandon王ngtotheunderwriteralldunderwriteracceptsit,therL

( Ⅰ2 )



things､maychange,buttoquotethephrasesfrom McArthur
Hthereisnonoticeofabandonmenti.e.thereisnonotはCation

bytheassuredtotheunderwritersthatheelectstotreatthe
claimasonefortotalloss.Theassured'sclaimisnotadmitted

asfらrtotallossandtherecannotbeactorcessionwherebythe

assuredconsentstoglVeuPtOalltheremainsoftheproperty

recovered(P.Ⅰ54).Thepaymentbytheu/wdoesnotconvey
atellderonthepal･tOrtileassuredtoabandontotheunder･

writel･allhisinterestsinthethinginsured. Thefactthat

simplepaymentevenoralltileinsuredsumdoesnotnecessarily
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･conveytheideaoftotallossandabandonmentisclearlyshown *
'inthecaseofAitchinv.Lohl･e,intlledecisionofHouseofLord.

(althoughthisisthecaseofnotGoodsbutofShipinsurance)･

CHAPTERV-EXTENTOFRIGHTOFUNDERWRITERWHO
HASPAIDSACRIFtCEASDIRECTLIABILITY.

HereunderIintendtoexplainthattheunderwriterstands

intheshoesortheassuredalldcanrecoveronly uptothe

amounthehaspaid.Forexample,60Balesinsured,20 Bales

ofwhichwaterdamaged(noproceeds);40balesarrivedsound.
InsuredvalueisfloPerbale,whilemarketvalue isfIS

perbale･ Thenaccoul,tbetween the underwriter and the
assuredshouldbeasfollows:-

Insured U/npaysColltribu- Total U/wre-Netpay-
Value ona/c lion payment celVe ment
ofdamage ofu/w madegoodofu/W

£200 £200 £20Ox50% £300 £200 王:王00
=£IOO

£4OOX5036 £200 - £200
2'£200

⊥200 £300 三E500 土.2C)0

読

Orifallthe60 balesarewaterdamaged(supposingno ;i
proceedswererealized):-
Water lnsurecIU/wpays U/wpays Totalpay-U/W.re-Netpay-
damaged valueona/Cot Corltribution menlof celVe mentor

damage u/w

eoBales £600 £600 £600)r50%-£300 £90O

( Ⅰ3 )
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Accol･dil唱 tOAl･110uldS.IOO5:-〟T∫leunderwritersare
notnecessarilylbound toreimbursethefullamountofthe

sacriGceorofthecontribution,butonlythatpottionofit心hich
thevalueoftheinterestasinsuredbearstoitsvalueasestiinat･

edrqrthepurposeofcontribution;andthisisobviouslyJust

forthevalueoftheshiporgoods,asbetweentheassuredan･dh主S･

( underwriter･iseithertheirvalueinthepolicyorelse,inanopenl

蓋 呂慧霊 :li::bVuatl.ureyatv:lllueet'?sl,eaasndwpela芸voeftsheeens,hisp.siestai!flngg･Web;e～_′
di臨rellttOthisviz;theirnetvalueastheyreachtheirowner'S

斡 handsattheportofadjustment. Itisevident,thとrefore,that

訊 ,underw′ritercannotb白atalla斤Tectedbythelatter-Value,but

onlybytheformer. Hencetherule,"whateverispaid.incon-
tribution,bytheexcessofthecontributoryvalueoverthevalue

intilepolicy,ispaidbytlleassured;butfわrwhateverispaidon

acontributoryvaluenotexceedingthevalueinthepolicy,the

assuredisindemnifiedontheproportioninsured." (M･Ⅰ.rActS_

73-(I)embodiesthisprinciple)･ LThenew ruleofPractice
No,400fA.A.Associationcon丘rmedin I923ispractically

samewiththeM.I.Act.S.73-(I)｣(SeeReportP.Ⅰ4)

Arnouldatthefootnote,-addsthat,-"Ontheotherhand

itisprovidedbya､ruleoftheAssociationofA･Adjustersthat

HanunderwriterwhohaspaidfTorlossbyjettisonolthething

insuredisentitled,intheproportionthatthesum insuredbears

totilepolicyvalue,towhノateVerisrecoveredingeneralaverage

inrespectofsuchloss,althoughtheamountso recoveredrr)ay

璽 exceedtl,eamountpaidbyhim"(RuleNo･57)･
'd NoteH ni882Mr.W.Richardsmovedtheaboverl!lewhichwas
passedasprobatior)員ryruleinthatyearandnextyear(r883)itwascon丘rm一

六 ed(P･47)･Mr･Richards'Pointforproposingtheruleisbasedorltheidea
七 thatthepaymentofinsuredsumforjettisonispaymentofalotilZloss.
(p.48)Mr.Richal･dsinsubmittingtheruleforcc･r泊rmationinヱ883ex-
plained:- ..‥…..､._".…...themotioTl王Shleffectanassertiontllatan
ownerofcargotowhomthelawhasg主vellincaseofjettisontwomodes
ofindemnity-name一y,thatofproceedingagainsthisunderwriters'orof
claimingfrGmthevariousinterests,insh王p,cargoandfreight,after†he

( ∫4 )



arrivalofthevesselat-theportofdischarge-havingdecidedtroelectthe
former}does,by{theactofclaimingandrecoveringatotallossfrom the
underwriter,makeovertotheunderwriterallhisrightsinrespecttoany
contributionwhichmaysubsequent]ybereceivedfromtheco-adventurers
illtheship,cargo,andfreight."......,.._.".....

`̀Whentheassured,incaseofjettisor),electedtoseekhisremedy
t]nderhispolicy,thatpolicybeingva王ued,thepaymentbytheunder-
writeroftheamountinsuredwas,asbetweenthem,acompleteindemnity,
andtheunderwriterwasentitledtotherights,intheirentirety,which
theassuredmayhaveagainstthirdparties/'

`̀Mr.Richardsalsoadded,-"Iftheownerofcargohadbeellpaid
infullbythetmderwriter,thatpaymeI)tunderavaluedpolicyrepresent→
edthelosssustained,andifhewerefurtherentit】edtoclaim aportion
ofanyamountmadegoodingeneralaverage,thatwouldbe,protanto,
asbetweenhimselfandhisunderwriter,apaymenttwiceover(Report
p.p.42-43).n
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Underthemethodsofpaylng tOtal anっountofdamage

(sacri丘ce)andreceivingproceeds[methodoft.Ⅰ.CalculationS.
66-(4)]thenetam'ttobepaidbythe.mderwriterrracutuates

accordingtotileriseandfallofthemarketofthegoods. When

settledbythemethodshowninS･7Ⅰ-(3) (particularaverage

calculation?)alT)OunttObepaidonlyrelatestothedegreeof

damageandhasnoconnectionwiththefractuationofthemarket.

InthemethodofpayingWl"lelosstheunderwriter'snetliability
increaseswhenthemarketislow. Itdecreaseswhent.hemarket

islligh.Butthepointspeciallytobenotedisthebcttllathispay一

仰entforg.a.･neverexceedsinsuredsuminanycase･IllSuredsum

isthelirr,itofhisobligation to indemnify. Ifitissueand

labourexpensesthepaymentmightgoovertohigheramount･
第

In caseofrisingmarkethisgain Should,forthesanle 六

托aSOn,belinlitedtothesuminsured. Inotherwordsheshall 鋭

notbeadmittedtosubrogatetomorethanhepaid･ Theexcess ⊥

ofmarkcrvalueoverthesunlOlinsuranceisfortheaccountof I,q

theassured･Hepaysgra.contributionforit. Thismarglnalso
shouldbeaccountedforthebene丘tofassured, Noabandonn,lent

co1】ldbeinferredundersuchcircllmStanCeS. Inthechairmall'S

(MrJ-indley)addressoflastyear(AssociationofA･A･)there

( Ⅰ5 )
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appears:一日Thetransferort)roprietary r主iiThtsdepe1.dsupon
abandonmenteitherexpressedorimplied. ThepaymelltOra

totallossofgoods,evenifnol10ticeofabandonmenthasbeefl

glVCn,entitlestheInsurerstothetl･anslertothem ofwhat

remainsofthegoodsthemselves,notinvirtueofthepayment

butbytheirimpliedabandonnlent." (P.9)

Butitisnotapaymentolatotalloss,butitisacaseof

gelleralaverageloss･

TheM.Ⅰ.ActS.79.-(Ijisalwaysreferredinordertoargue
thattheu/Wisentitledtotakeoverthewholeproprietaryright

ofwhatremains.Butthisis,asclearlywritteninthesection,the

caseolhavingpaidforatotallass. .LForatotalloss"does

notmeantotalsumofinsul-aneemoney. Paying totalsum of

insurancemoneyisoneofthemethodofpaylngClaim･ Incase

orparticularaveragetheremightoccurcasesorpayinguptO
thesum of'totalinsuredsum asseenincaseofAitchisorlV.

IJOhr･C.

TlleCaseOfwaterdamagedgoodsorrnrecaseisshownin

S.79-(2)･ Thisisthecaseorsubrogation･ Underwriter
should notbeallowedtorecovermorethanpaidby him.

tJnderwritersliabilityisalwaysITleaSuredbytileinsurablevalue.

fiisrightofrecoveryshouldalsobemeasuredbythesame

value. ContribtltOryValue(marketvalueatdestination)isone

thing･ Insurablevalue〔valueatportofshipment)isanother
thing.U/W'srightofrecoveryshouldnotbemeasuredbythe
valueforwhichunderwritershavenoconcern.Thecaseof

第 constructivetot-allossandconsequentabandonmentisspecial
六
# case･nottobeadoptedinthecaseinquestion･

Mr.Lindleyilltheabove-mentionedaddressrecommended

完 tosolvethisquestiorlbymutuallyagreelngtOthemethodof

abandonmellt･ He said,-"Mightitnotbepossibleforthe
partiestocometosomeagreementontheselines? Possiblythe
solutionmightbefoundbytheinsertionolsomesuchwordsas

theseintheInstituteCargoClauses":

( Ⅰ6 )



HBysettlemeritaSforatotaHossofthcfullInsuredvalue

orthewholeorofanyportionolthegoodsinsuredbythis

policy,whatremainsortilegoodssopaidfわr,andalltherights

oftheAssuredinrespectofthelossaretranslcrredtothe
Underwriter."

(Theend)

S{iinj iTa∫ahi.
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