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HIZDW T, see, G.Aranzio—Ruiz, “The ‘Federal
Analogy’ and UN Charter Interpretation: A Crucial
Issue”, E.J.LL., vol.8(1997), pp.24-25. ¢f. D.W.Bowett,
“Crimes of State and the 1996 Report of the International
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4) B.Simma, “Grundfragen der Staatenverantwortlichkeit in
der Arbeit der International Law Commission”, Archiv
des Volkerrechts, Bd.24(1986),5.360-370.
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5) J.Crawford, First Report on State Responsibility [First
Report], A/ICN.4/490,and Add.1,2,3,4,5,6.

6) ILC TOFERIZOVTIX, AFEL TEROERI
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International Crimes of State [International Crimes of
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WCHEH R 2 R L LC, see, K.Marek, “Criminalizing
State Responsibility”, Revue belge de droit international,
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Relative Nomativity in International Law 7, AJLL,
vol.77(1983), pp.413-442; G.Gilbert, “The Criminal
Responsibility of States”, L.C.L.Q., vol.39 (1990), pp.345
~369.
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AJ/CN.4/SR.2534,p.16.

10) P.—M.Dupuy, “Observations sur le “crime international
de I’Etat™”, R.G.D.LP., tome 84(1980), pp.460—467 ; H.
—M.Ten Napel, “The Concept of International Crimes of
States: Walking the Thin Line between Progressive
Development and Disintegration of the International
Legal Order”, Leiden J.I.L., vol.1(1988),pp.156-160.
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11) But see, AICN.4/SR. 2533, p. 13 (Pellet). &I RIEERE
fHizoWnT, AFREL [ERECBIF2RANIEE
BEEOTR] BERF6TH 65 (19944) 1 -24H
B, BREREE~NOEAIHEN L RBEL LT,
S.Wittich, “Awe of the Gods and Fear of the Priests :
Punitive Damages and the Law of State Responsibility”,
Austrian Review of Intl & European Law, vol.3 (1998),
pp. 101-157

12) First Report, A/CN. 4/490/Add. 1, pp. 4-6, paras. 50-51.

13) Ibid., pp. 6-9, paras. 52-60.
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KB, BICH5 LD HEIOREIRIRES
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ThdHol,
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Lo HPIEET 55, BROERIREE
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d A 5N DD, 1940 EHHKTOERILE
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LB BEEOSTIIBUTEL R b0 L
VEBN, EETRERbVLOhD D, B

14) See, Austria (A/CN. 4/488, p. 51) ; Czech Republic (ibid.,
Pp. 52-53); Ireland (ibid., p.58) ; Argentina (A/CN. 4/
488/Add. 1, pp. 5-6); Italy (A/CN. 4/488/Add. 2, p.4).
See also, Spinedi, op.cit, in International Crimes of
State, p. 48.

15) First Report, AICN. 4/490/Add. 2, pp. 24, paras. 61-63.
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16) P.-M.Dupuy, “Observations sur la pratique recente des
“sanctions” de Iillicite”, R.G.D.LP., tome 87(1983),
pp.529-530; see also, idem, “Implications of the
Institutionalization of International Crimes of States”, in
International Crimes of State, pp.177-179 ; LSinclair,
“State Responsibility and the Concept of Crimes of
States”, in ibid., pp. 223-224.

B.Graefrath, “International Crimes — A Specific Regime
of International Responsibility of States and its Legal
Consequence”, in International Crimes of State, pp.164—
165 ; idem, “International Crimes and Collective
Security”, in K.Wellens (ed.), International Law :
.Theory and Practice, Essays in Honour of Eric Suy,
(Nijhoff, 1998), p. 246.
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BLORNEZETI LRI ZLREVENHIY,
DEOBRE?S, ILCHD oL b ERLRE
BHREETACERSNEZEEL Y- Alon
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COMBRIREEA T DEETHB, T
NTOEBIE, b L<RTRTOERRE
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18) First Report, A/CN. 4/490/Add. 2, pp. 7-8, paras. 68-71.

19) Ibid., pp.8-9,para.73.

20) First Report, A/CN. 4/490/Add. 3, pp. 4-6, paras. 82-86.
s., R. Hofmann, “Zur Unterscheidung Verbrechen und
Delikt im Bereich der Staatenverantwortlichkeit”,
Za.6.RV., Bd. 45(1985), S. 209-230. See also, C.
Annacker, “Part Two of the International Law
Commission’s Draft Articles on State Responsibility”,
G.Y.IL., vol. 37(1994), pp. 206-253. T HIHEE L HF
BRFRICOVTIL, see, “Symposium: Counter—
measures and Dispute Settlement : The Current Debate
within the ILC”, E.J.LL, vol. 5(1994), pp. 20-119.
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21) First Report, AICN. 4/490/Add. 3: pp- 6-7, paras. 87-88.
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FIZ{l (Decriminalizing State Responsibility)
Lhbo BHEHEEICL L, BRONELT
BEEI—BLEVAT LR, BEOEIS,

22) Ibid., pp. 7~8, paras. 89-92 ; A/CN. 4/SR. 2533, pp. 3—4.

23) F.Rigaux, “Le crime Jd’Fitat. Reflextion sur I’article 19 du
projet d’article sur la responsabilité des Ftats”, in
International Law at the Time of Its Codification, Essays
in Honour of Roberto Ago [Essays in Honour of Roberto
Agol, Tomelll, (Dott. A. Giuffré Editore, 1987), pp. 317
-325.

24) First Report, AICN. 4/490/Add. 3, p. 9, paras. 93-96.
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26) AJCN. 4/SR. 2536, p. 4(Rosenstock); SR. 2540, p. 6
(Brownlie).

27) TOEICATAEEL LT, 5, ChDominice, “Die
internationalen Verbrechen und deren rechtliches
Regime”, in L'order juridique international entre
tradition et innovation, Recueil d’Etudes, (P.U.F., 1997),
S. 239-259.

28) A/CN. 4/SR. 2534, p. 5 (Simma); SR. 2536, p. 14
(Addo).
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FLT, 25 LT+ 0y — 3 LRELOE
BEE~OEAEGORIE L TRV R
LBWT, BT AOREN 2 MRS RAT
BE RIS, BI9SHIBERIR & SHTRIC D7

LWEBRZ2ELZIIICEbRS,
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DEEKBEATIZOVTIZELERE 2T

29) AJCN. 4/SR. 2534, p. 26 (Dugard), but see also SR. 2535,
pp. 12~14; ibid., p. 11(Al-Khasawneh).

30) A/CN. 4/SR. 2533, p. 9 (Pellety; SR. 2534, p. 13
(Lukashuk), p.22 (Opertti Badan).
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Who Killed Article 19 ? : Or Other Different Categories
of Violations of International Law

Hironobu SAKAI *

Abstract

In his First Report on State Responsibility in 1998, James Crawford, Special
Rapporteur, has recommended to the International Law Commission (ILC) that Art. 19 on
the Draft Articles on State Responsibility should be deleted. This proposal, in fact, means
that the ILC should give up one of the most impressive approaches which it has ever
adopted : the distinction between international crimes of States and international delicts.
As a result, it has raised some serious and complicated conflicts inside the ILC again.
Some members have objected strongly to this proposal and contended to maintain Art. 19,
and others have supported Special Rapporteur and claimed to abandan the term ‘crime’,
which might recall a criminal connotation in the sense of domestic law. In spite of those
deep disagreements, there are still some views which may be widely shared among the
~ members. Thus, Special Rapporteur has presented a compromisé proposal, which contains
the followings : '

1. The ILC should proceed with its second reading of the Draft Articles on the State
Responsibility on the basis that the field of State responsibility is neither “criminal” nor
“civil”, and that Draft Articles cover the whole field of internationally wrongful acts.

2. On the basis, the Draft Articles should not seek to address the issue of the possible
criminal liability of States, or the substantive penalties or procedural mechanisms that any
such liability would entail. »

3. The Draft Articles need fully to reflect the consequences within the field of State
responsibility of the basic principle that certain international obligations are essential, are
non-derogable (jus cogens) and are owed not to individual States but to thé international

community as a whole (erga omnes).

_* Associate Professor, Graduate School of International Cooperation Studies, Kobe University.
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4.In the course of the second reading the ILC will, in place of Art. 19, seek
systematically to take account of serious breaches of the obligations referred to in para. 3
above.

5. Consideration would be given to a suitable savings clause, making it clear that the
Draft Articles are without prejudice to the existence or non-existence of “international
crimes of States”.

The investigation into this matter is now under way on the basis of this proposal, but
the debate in the ILC seems to show little possibility that Art. 19 should be retain as such,
due to the premature of “international crimes of States”— this concept is still too unclear
on its definition, legal consei]uences and implementation for States to accept in reality.

However, on the other hand, international community surely has recognized some
primary rules as peremptory norms, and some rights/obligations as ones with the character
erga omnes. In view of the acceptance of the public interests for the international
community as a whole, the codification on the field of State responsibility should reflect
such development of those legal concepts by introducing the different categories of the
violations of international law into a general regime on State Responsibility. The ILC’s
work is expected to proceed steadily and from the viewpoint of the progress of
international law and of the development of international community, in order to
reconsider some issues : domestic analogies, “fault” and “damage” as the criteria for
differentiating the violations of international law, the relationship between individual
criminal responsibility (international crimes of individuals) and State responsibility, etc.
The establishment of other different categories of violations of international law and the
deletion of Art. 19lfrom the Draft Articles on State Responsibility should be regarded not
as “backward”, but as the adaptation of some legal concepts both to the progressive

codification of international law and to the reality of international community.



