<RNE,

‘t Kobe University Repository : Kernel

PDF issue: 2025-01-19

Moving towards the Full Realization of the
Right to Education: The Relevance and
Importance of Article 13 ICESCR

Coomans, Fons

ARER, X—BR[EWER]

(Citation)

EFEAME AFRIE13R [EADMEF right to education] : SHHEZRUPHADIRIK &R
B ([EENRE\] B B VRY I L)

(Issue Date)

2018-01-28

(Resource Type)
conference object

(Version)
Version of Record

(URL)
https://hdL. handle. net/20.500. 14094/81010074

KOBE
\f].\]'l'l'.lii\l Y
J

%)



/

Lepding
% Maastricht University ity

Maastricht Centre for Human Rights

,‘f

My 5 " )2;
| o
!

Welcome

at Maastricht University

Weg




Lendivy
E’g Maastricht University mﬂ”@!

Maastricht Centre for Human Rights

e Moving towards the Full Realization of the
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The Relevance and Importance of Article 13
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Outline of the Presentation

e Nature of the right to education as a human right
e Article 13 ICESCR and its features

e General obligations of States (Article 2(1) ICESCR)
e Obligations resulting from Article 13 ICESCR

e Points for discussion
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The Right to Education as a Human Right

e Empowerment right:
Education empowers people:
- towards personal development
- to contribute to society as an independent and emancipated
citizen
- to have control over one’s personal life
- to control the government as an active citizen
- to move up the social ladder
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The Right to Education as a Key Right:

Education unlocks the enjoyment of other human rights:
- The right to work
- The right to health
- The right to food
- The right to political participation
- The right of women to equal opportunity and full participation
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Relevant parts of Article 13 ICESCR

The States Parties (..) recognize the right of everyone to
education.

(..) with a view to achieving the full realization of this right:

a) primary education shall be compulsory and available
free to all;

b) secondary education in its different forms, including
technical and vocational secondary education, shall be

made generally available and accessible to all by every

appropriate means, and in particular by the progressive
introduction of free education.
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c) higher education shall be made equally accessible to
all, on the basis of capacity, by every appropriate means,

and in particular by the progressive introduction of free
education.

d) (...) an adequate fellowship system shall be
established, (..).
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Features of the right to education

e Availability: educational institutions have to be available in
sufficient quantity

o Accessibility: three overlapping elements:

* non-discriminatory access to education in law and in fact, in
particular for vulnerable groups

* physical accessibility: schools have to be within physical
reach for pupils and accessible for disabled pupils

* economic accessibility: education has to be affordable for all
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o Acceptability: the form and substance of education, including
the teaching program and teaching methods, have to be
acceptable, which means culturally appropriate and of good
quality

o Adaptability: education has to be flexible so that it can adapt
to the needs of changing societies and communities, and
respond to the needs of students within their diverse social
and cultural settings
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Article 2(1) ICESCR

Each State Party to the present Covenant undertakes to take
steps, individually and through international assistance and
cooperation, especially economic and technical, to the

maximum of its available resources, with a view to achieving

progressively the full realization of the rights recognized in

the present Covenant by all appropriate means, including

particularly the adoption of legislative measures.
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Article 2(1) ICESCR

e Three features:

— implementation of obligations of states is subject to the
availability of resources

— rights are subject to progressive realization
— policy freedom for the state

e The ICESCR contains legally binding obligations. However,
enforcement is difficult.
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“to the maximum of its available resources”

“It is a difficult phrase — two warring adjectives describing an
undefined noun:

‘Maximum’ stands for idealism; ‘available’ stands for reality.
‘Maximum’ is the sword of the human rights rhetoric;

‘available’ is the wiggle room for the state.”

R.E. Robertson, in: Human Rights Quarterly, 1994.
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“to the maximum of its available resources”

When available resources are limited:

e Meaning:
e — reorienting national priorities
e — reallocating resources

e — should the resources that are available be allocated for the
protection of vulnerable groups on a priority basis [?]
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“Achieving progressively the full realization”

e Itis a necessary flexibility device

e An obligation to move as expeditiously and effectively as
possible towards full realization

e Deliberately retrogressive measures need justification

e Some obligations are not subject to progressive realization,
but of an immediate effect
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“by all appropriate means”

* Appropriate means include, inter alia,

e |Legislative measures: Framework Law on Education
e Judicial remedies

e Fiscal measures: income/tax policy

e Policy measures: policy for attracting young teachers

e Practical measures: providing scholarships, free school
transport, free school meals, subsidies for school materials,
student loans
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Obligations Resulting from Article 13

e Immediate obligation to prohibit discrimination in law and in
fact in the field of education

e Obligation to take steps, for example to draft a plan of action
to make primary education compulsory and free

e Measures must be ‘deliberate, concrete and as targeted as
possible’ (States must not remain passive)

e Obligation not to take retrogressive measures, for example
introducing school fees; raising tuition fees; cutting down on
scholarships

e Obligation to protect vulnerable groups in society, for
example poor or single-headed households
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A suggestion from abroad:

e A constitutional obligation for the government to assign the
‘highest budgetary priority’ to education (The Philippines,
Article XIV, Section 5(5) Constitution).
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Breaches of Obligations

e Governments have a margin of discretion in selecting the
means and policies that are most appropriate in its view
(compare Article 2(1))

e Progressive realization may not be used as a pretext for non-
compliance with treaty obligations

e Failure to act may be qualified as a breach
e Patterns of discrimination in law and in fact
e Distinction between:

==> inability to comply

==> unwillingness to comply
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Does Article 13 entail an obligation to provide
for free higher education?

e Should the text of Article 13 be taken literally?

e Or: is free secondary and higher education just one of the
means to guarantee that education is accessible?

e What is decisive is the principle of accessibility of education:
financial hurdles (fees) may not have a prohibitive effect on
access to education.

e The principle of equality of opportunity prescribes that fees
may not have a deterrent effect, especially for middle- and
low income families.
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Points for Discussion:

e Is progressive realization still realistic or is it an outdated
concept? The welfare state is over !

e It is an individual responsibility to make choices for one’s
future. Should that imply that those who will benefit most
from enjoying higher education (in the future) must also pay
for it?

e Should a policy based on the ability-to-pay principle for
higher education be adopted? - the strongest shoulders
should carry the heaviest financial burden.

e Does ensuring accessibility entail an obligation to provide on a
priority basis scholarships to students from low income
families?
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Thank you for your attention

fons.coomans@maastrichtuniversity.nl
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