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1. [FCHIC
1.1. SHORE=E
1.2. #7) URANZ DT ORI
1.3, BRIMAHESH) L DB ERRER
2. NS S EHLBEOEH
2.1. M S S v Greece and Belgium B
2.2. Sharifi and others v [taly and Greece &
2.3. Tarakhel v Switzer/and S
2.4. V.M and others v Belgium E
3. AT UIRAIEICHT- > TOEEED AEELDET
1. BEERETENEMGERY ROORIEICET 58
2. ENMEEE R HEH
3.3. 471 UiRAIE AEZ EDOEE L OREEKR

4. #&
1. [XL®HIZ
1.1. SEOEE

2016 FERIZ BT a7 88 (forced displacement) DOHFEE L., 6560 HAIZDIED . 9 HAH
F 7T EATHIE LA O E T O 2 R D AR E OBIT 18 17 5 TATh -7z 1, ZDO X572k
DUZE DB OHNE 2011 4F L 0 fikfe L THEAMEIIC & D 2, FRTEINA~ORAIEINTE L3, =
D &5 2RRBUTKE L RN L~V CORFER 22 R AMTHON TE TR Y . EADEH#ER 5% 04

BEEATO2EARET D700 X 7 ) A4S ED—H%E 727, O EUEDO—HE L TOXT
U UHRIBRIZOW TR T2 & 2 A TH DA, FBHIAZ A U CREgEaRE 2 Mo g 1 =15

1 UNHCR, Global Trends: Forced Displacement in 2016, 21 June 2017 pp. 5-6, at:
http://www.refworld.org/docid/594a238e0.html (accessed 27 February, 2018).

2 Jbid, p. 6.

3 Eurostat, Asylum Quarterly Report, 12 December 2017, at http://ec.europa.eu/eurostat/statistics-
explained/index.php/Asylum_quarterly_report#Main_trends_in_the_numbers_of_asylum_applicants (accessed
27 February, 2018). E UM 28 1 [FN TOREHEAREROGTFHE, 2017 455 3 I T 164300 A Th 7=,

4 Council Regulation (EC) No. 343/2003 establishing the criteria and mechanisms for determining the Member
State responsible for examining an asylum application lodged in one of the Member States by a third-country
national.
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[FIHEEAN DRID 1 ENCRIE Lo, E7ITRR AR A BRI, MR S RE ~D AR ENREIND
FHNRAOND, ZOXIRFHNL, NVF—=0DFXY oy ~DF T I RIS A RE D%
BICB L TEINAKESRK (BLF. ECHR) 3 5B LV 13 DERZRE L= M.S.S. v Greece and
Belgium 45 (#%ik) 2 DaE D . ZOROEEOFERTH RIFF TR S -HRAIH OO TE
T2 ENDND, MG T, FAFEFEOHRICES T, BUIRIN ARSI (LLF, EC t HR) 1,
R TOE CHR3 &P XN 13 ROELGREDIEHE L 2 DHIBELFEAZENR TE 2, €2 T, A%
IZBWTIEL, MS.S FRLATERS KOLEORIFIOF R Y | i b ORI TR S i 7c AR
OO DBIFONE LI LML, ¥ 7Y RIS AHEEDBIRIEIZ DWW TH LT L2,
HARORIHEE LT, TE#ERARE] L0 ) HREIC OV T, BAREIC L TR BERH A H, AFTIL
AFEHEL Y > FHOHCHIZRIT D ‘asylum seeker(s) OFRFEL LT, [EEELSDOEZRIHD
e 52 AR T D H BRIEZOHE L5 SN DITESTORWE] L) EIRT NE#EARE] ©
FEEAMWHZ LT D, B, MERREEZRARLOOGEFOREHFBLIZHTHICE-> TV RNEE
MERFREARSRE ] &L, TORERFHELRE L-EE [HMRBEREE] & T 5HEBFEET D
6, LvL, ATV TEDY 5 58 HRRSCO M 2 X BT —F5 LT ‘asylum seeker(s)’ & FEFR
DL L DEEEVEARDTZD, JEERFER R SN G a b T .  [E#ERRE ] OfFEHW5,
WEIDHIEZ 7V AN OW T Z A U, £72 MS.SHEALRNIR SN TE 72, BROGHEIZ
B9 %5 E CHR3 5§36 KUY 13 OHIFIEIZ OV TR D,

1.2. #71) URBNZ DL TOREER

27V AHANE W OIMREIZBWTE 3 EER 1 LV R S R AR AT L BT
EATLMEE CIF, TEEE] ) 2RETHOORES L OA D= A LEHETH 8, EUkLE
o THIH Th D, FHHI6 5005 14 FIH0NT TE, BEERE DT D OFER7 ERHE S,
YA IS CUTE SNV ETENL, IR EOESE F 721 38N B TR S L7 I B GE 2 9
ETLEEEHAD 10, 2720, FHA EOBETETRWINEECTH > TH, toMEENETE2ET 5

5 M.S.S. v Greece and Belgium, App. no. 30696/09, 21 January 2011.

6 KRG [ERREERIEO M & 2 OENAEH] BUUASGE, 2005 42), 11 H,

T EEAE, 23 EER S, BROINIEFERRNISH 175 1 HOERIZEIT 2 EUTRTRWEThH D EERINT
W2 (AERN 2 @),

8 [H 15

9 BANE, AR L, IMEENICSOWCESEN S D (FONEESOE ICBIT 5556 288 &), 7285,
RANIEEUMBETH LT A ATV R, AT z— AL ABIR) eT oy Z A ACbifansg,
Article 1 of Council Decision No. 2006/167/EC on the conclusion of a Protocol to the Agreement between the
European Community and the Republic of Iceland and the Kingdom of Norway concerning the criteria and
mechanisms for establishing the State responsible for examining a request for asylum lodged in a Member
State or in Iceland or Norway:; Article 1 of Council Decision No. 2008/147/EC on the conclusion on behalf of the
European Community of the Agreement between the European Community and the Swiss Confederation
concerning the criteria and mechanisms for establishing the State responsible for examining a request for
asylum lodged in a Member State or in Switzerland; and Article 1 of Council Decision No. 2011/351/EU on the
conclusion of a Protocol between the European Community, the Swiss Confederation and the Principality of
Liechtenstein on the accession of the Principality of Liechtenstein to the Agreement between the European
Community and the Swiss Confederation concerning the criteria and mechanisms for establishing the State
responsible for examining a request for asylum lodged in a Member State or in Switzerland.

10 FBHA (4 351,



270 BRI E BRI AHESSK) D3k 18 [ D #645

FEERGEOR A FEMT HZ LN TED U, ZOLX ) REMEREICESE thoMBENFTETH
5 EEZ NG, ERFORNETHLMBEE (REEHE) 1L, FHEE LB 2 SN MEI Y%
$f%ﬁﬁ¢éio£ﬁ#é*&ﬁf%émoi@ﬁf%é&%z%hémmﬁi HENEEETH
LR L. MBERELR A ST 20 G0 E . EREZTTH D 2 7 AUWNICHE L iudZe 57220
O%LTEEI KU EERERNZHE I NI A . HREHIEIL. HEEFICFEADORFEZEE L&
WOREZRBEM L, FAZEEEICBET 2ZBEE2HA D 1, ok, BEEREDZDORHL15E LT,
Eurodac!6 FEOEANEHAE WD Z &R TE ST D Z ENFEHRIOFTNGARE S D,
ZOXIETY CHANT, EERFEOFEEICOVTOEEEORELERL L, RO E#ER
(RIS 5 A 2 RN O E O WFNNCB W TE T EEH72ODA D =X L EHETH, Zb
DHEB LA N = AL EZRET HITHI>TORHEE LT, KR L RDIEMEITT T Lk
BE] ThHDHEWIHEENHY 17, L7eio THEEAOKRIT &« V7 — = VFERICRK LR &
ENTWD, F2, ZNHOERERBIUA N =X LERETHHE LT, FHAIRUS UL, 15E
DYEFR DT RHE R L OMRE L T T2 OFIERA Mk T 2 L W) NE LD S D, 72 5 ONTRIIN
OISR (common policy on asylum) OEHEIZ L 2 Haf H A EEBLBOR & i3 5 7o O D3
PENBAEL Db DONRZET HND, MINOIBEEBEROEN b, FiE ORI 1967 FORINFEEESIZ
£ 5 NEFROMEBRIZH D N3 2 R 18] IZSHhDIED |, 1989 FEDIFRT [IEHEPFERAE
RIZBT 2 MEESE 19 0 ) X7 ) UBRIOFRINBEICEIR SN Tz, LasL, EU OH—15E
BaBfE & WATL T, ENETONEBIOZE R OITRETZ D O HBRIEN SN TE LRI
%20, bbb, B OBEIGESCT B ) XARER LT HEND E NI BREND, E#EE E Lo
MBI FES < HAEEHL EOFIS 21 & Fip3 0 Tldre < & O— A7 FsLITLAzA T = & T, 5N
B B b ORME & LT O Z 5 7o xHsg H ANEE BRRH] 058k, N CTOE#ED Ty B &
OIBANEE & DE#ED T Y] 2EBT57-00RIEMEEIND L LD, ZTO—BE LT,
1990 FIEHEFRAZTENCET 247V U SAIDAL L, 2003 057 ) CBIANCS | & kg 2 &
L%,

1 [E R 342, ZOWG, BEEFEMT HEML. BB RS SETEY OEEFEEICE 5,

12 [ R 175 1H, ZOEKRE, YEHFHEORENG 3 » HURNIATh R iudZe b7, 3 » A%KRL THE
{EEA~OFBETRPITONROG AL, S i @Tmu”jffﬁ.f)ﬁéﬂil ESPapA N

13 [6] 1858 11H, ZOWREN 2 » HUNIATON e o756, BERIIZHIh- AR EnDd (A5 7H),

U4 EE19511H,

15 [ | 18 4R 2 THB LN 3 1A,

16 Council Regulation No. 2725/2000 concerning the establishment of "Eurodac' for the comparison of
fingerprints for the effective application of the Dublin Convention. [FFRANIL, A RE DIERT — & DI
., RERBIVEFDODD U AT A EEERT DIERRILTH 5,

17 Hurwitz, A., The Collective Responsibility of States to Protect Refugees (Oxford University Press, 2009), p.
47.

18 Council of Europe: Committee of Ministers, Resolution (67) 14: Asylum to Persons in Danger of Persecution.

19 Ad Hoc Committee of Experts on Legal Aspects of Territorial Asylum, Refugees and Stateless Persons of
Council of Europe, Draft Agreement on Responsibility for Examining Asylum Requests, 29 Nov 1989.

20 FHFRR RONPEHEECRICRET 27 E) HEA— - FAHIFRS - Yoo SkE TR L NEEowit] GUE
i, 2001 4F), 202-206 H,

20 A @ O AEEHEOMEN OOV EEL . A 52 DN EZRN e 73V & LT D & 9B BHE
T HEH VY, Gil-Bazo, M.T,, “Asylum as a General Principle of International Law,” International Journal of
Refugee Law, Vol. 27, No. 1 (2015), pp. 23-27.
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k. BIROE C t HROEEOFFNZ LY, X7 ) AN SED VBN A U =72, 2013
FEICIEDM TN 22, AFE TEICIY 5 DO1F M.S. SRS IR H SN TW=EERTD &7 U
HITH D, WEHRDZ T IRANZ SN TR T 5,

1.3, ERoN AMESHY E DR E SR

FRED X Iz, NiE EOR s L OSEE A EEBOR O 72D DB L WS 2 DD HZFf-
7270 ARRAIOFERICHT- > T, Bk T2 X212, 7 U CHRIDEH S22 TOENSK L ClRRE
2 S5 E CHR3 B8 KON 13 SROERDSTRE SN DFHIDREER Hivle, £2 T, ECHR3 5
BIO1BFIIVDRLBHELZEFRICHETHOTHL N E V) fUC2X, EC t HROHGIEZH 59
2L TEL,

1.3.1. ECHR3%

Soering v United Kingdom =} 23

NN R Y ERTHY . KET 7 —V=TINTRAZIL L, REC T Tl S, KEH
DHABTILIR NG HESRANC S E A DS ELZFER LI & 2 A, FANZY 7 =Y =7k B SERD
EHA®H DI TIEINTND Z L ZHHIC, BIENBITINZIGE . FEHES 25T T DB
TENDETOM, Whwd BEOIEERFD (death row)] &\ 9 IEATERIEY ]\ & 21T D BEHM
HH7=DIZ, ECHROUREN M SFHDIANTH | S ES RN EFIR LT, 72368, FYADOKETH
DV KA b B TIRIE NS HEGNC I SO TRIA DB EZFER LT 5,

FHHFNE, ECHR3LFHRIEICERT, $BH = 72139 BRI O O H 72225 I DB E C
HR 15 £8 L OZ OMOEESE 2OWNT BN THRBMAREER O ThH Z L &#kE 2, EC
HR 3 &M REFEZOEARMED 1 SZBIET D Lik~7z, 2O ETEAFNL. SIEEICBW TR
CIRSEA D ER 25210 D a5 L5 U DB H 25510, FrEDS Y 2 iRics | & g4 &
%, E CHROIEARIIZMME & WSZ Lign& Lie, #Us, £DO XD RIGHE 05 EEIRNWEFITE CH
R DFEARRZAEICIET 5 b0 L LT, ECHRS3 &ML 50 O3 FE i S D 5AIC bR
RO LHIRENTZ, £DO LT, BEOIEERH] ORGL T TN E RS2 B3I T £ TFE 6-8 4EMIT
JiE LUMESSAE D T CIREOZRIC S b I D 2 &, HSLADIATREOFEERAS 18 ik &4 < . FFHANIZ §
REE T2 L. BIORANTHT DHEOBITHERIEIE A Y ~DOFEIC LV #ERSND Z L%
HHRIZ, FAZKENCT BEDIERRFD) ORG FICE < Z & 1ZE CHR3 &AEEIET 2 H D A4

22 Regulation (EU) No 604/2013 of the European Parliament and of the Council establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person (recast).

23 ECtHR, Soering v United Kingdom, App. no. 14038/88, 7 July 1989.

24 FRHIFTIE, TRAIR OBURHMERNCBET 2 EEBA (LT, TEBHERK)) B R UKINAMESKIZBIR L, B
FIIIFENER 2B O OEEE DR WREMEDS ERRANC SR SV L U TSGR STV 5 Ll

~7z,
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AT % & OHIEIAS T &7z, & U TEMTIE. ERROBIEESRWERBEOEIR A S T, KE~DT]
WENBUT SINTHEOREIC L HE CHR3 558K Z38E LT,

RO NEEIZEBIT 2EFEIT, ECHR3 0Bl - %825 1L (non-refoulement) DHR%RDI=Z
EThD, 7oL, ECHRS3FIFHEBH KR OMOKE:, FENBRL LN 2 ST HH0 P X
IHENCBIT 556K 8 S & #7020 | B - REOEIEZASCTRET 2 b DO TIERY, £95 THDHITH
B 54 ECHRS3RITEM « HEDOFEIEDMRNGD bivlz Z L ORAIZIE, E CHR3 FpvEIE
T5 R EITFENENZR S LT E2T 2B s L I3HIET AU 2EENEREAR
HE72ME (irreparable nature) #5252 L THDH EHE 2 LD 25, HENEERERLOTHLLLE,
HENFEEE LCHETDHZ LA T LARVIRY X, ECHR3 FOERMGESND Z LT, K
R X915 [EANFEBIT I SN D LIFTORE R TS 5 AN AN ZIEAERIEY IS & D) E
P72 R A D O THIURL, 5IEZ FEhi L7-E b 560 EORFTHRNL, £ LT, EFRITTOERE
ELTBIEETNEPERET HZENTE S, Lo T, ECHROFKEIL, MEOEEMHETICH D
TEHADFE BRI PN E2 32T 5 2 LT L —EIDITEZHI L WO BELEA D 2 LIThkD 26, £
DHEOHFHRIZIBNTEH, ZOECHR3 OB - EEEIEOZFUITRD HiL TR Y | BUETIZZ D
EHITMSL LD TH D EFHiS LTV 5 27,

1.3.2. ECHRI3%

Jabari v Turkey = 28

N NITA T EFEZA L. 1997 4F 10 HIZBEEE CTh 2 Bt L HRIBRRZ A L T\ e Z & 2 BHIC
ZldE Tl S, RO RAE E 2 T T, B, R MLl RIEAE L, B4E2 B
G AR — FZ T AT H~OEMZRA LS, BRHAMTHD 7 T 2 A TRE S AR — FOFFER
HKE L0, M aZEEINT, FANI ML ans A F o ~OEEFR I C RS2 L
2. FHGETAT Sz, £ 2 CTRANFEERRESSAEEFET UF, UNHCR) OO T,
L aDENFREFTC IV TR DA ZfEE L, SEOE AR, AE% 5 HEAIZ
JFERERRE 242 L2272 B0 L) ML aiE EORGEFROER Z FLHIC, ZOFADET S
72, EC t HRIZFFRA 7=,

HIST A, ARENC TEBIRIC L 0 B ffil7e & o E 72139 GER 7235 L <X &2 5o g %
ZFERETNRHDLE LT, HRESNIHAOE CHRS RITER T DB BN EZITD & TR L,
F2FANE. ERRO My adFGHRIO 7 OITIER TR 2 72 O O ERRIRGE &%) D% 5
b holmb LT, MLyadECHRI3&ERAZFE L,

ZAUTKE LECHIFTNE, Soering FFAEER L, 68 SN AN E CHR3 &ICKT HHY
WNEZT DBLFENRBENN oD L15 UL RBERN BB R SNGE. FAZZO L 5 B0 H#i

25 ECtHR, op. cit. (supranote 21), para 90. Z @ [[EHERFERMEE ] LW I 5B, TOHROHBITHFEY K LUAW
bNTET,
26 De Weck, F., Non-refoulement under the European Convention on Human Rights and the UN Convention
against Torture Martinus Nijhoff Publishers, 2017), p. 138.
27 Wouters, K., International Legal Standards for the Protection from Refoulement (Intersentia, 2009), p. 315.
28 Jabari v Turkey, App. no. 40035/98, 11 July 2000.
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ATV D DENTIEE LR & W ) EEERIE O RH 1 FRIKIC L 0 BVRIgIOR SN D Lik~7z, £k

T, TLERAT A~ A F—F 2 a FNAOREFITHESE, B ANICFRFER TH LI &2 5
RENRBZENANHY ., ERENTHED FLVaDE CHR3 ERZRE LT, £/-. #HHFNIEC
HR 13 &23EWN L~V TE CHR EOERIE LOE B2 FRNIATHE TE 2 L 22T 5720 0RGED

FIHATREME AR T 2 L O TH D MR L=, L7223 >CTECHRI13 0% RIT, HEFRDH 2 ENY

Rz, BEd 5 E CHRICE S FROEERZQUIL L, homblietgihz 5 2 & 2 ENReE O#E %
TRTHHDOTHD LR, AR T ML adENEHIFTS BN AOE#ERGE L) ECHRICHE
S FROERIZOWTEE L0 -72 2 ENE CHRI13 508K AT 2 LHI L=, S DICEH
FTiE. E CHR13 & EOIZhHIRA OBERIZ OV T HMMIZ LTz, T72b5h, ECHR3FENTH D
B DA EEATON T H A AE L HEEORIEARARME L BE L., 20 X5 BBV FNEZIT D
LD FIRITHRT AN L, 20 73 A (independent and rigorous scrutiny) 3 X OG s & 725
B OFEROF L FTREME A FRT D DO TH D LR LT,

AT Soering FAHIZHB WV TORINTEE CHR3 05 L L TOIBL « 888 IE 2D TRED, &
HIZECHR3 KO E L TOIBNY - IBRERIER G0 5 RIZEKIT 5 E CHR13 SO R A 59
IZL72 W) B CTHEEIFCH D, ECHRI3 FIE, RELFEO L TCHIEONE b [9259/)) ©
BHZLEERT DD, ZLT, BEN [EN) THDINENE, BOFHE TN L, 2> DRdE 72
BB LOE CHR3 RER A A & 2§ & FRINDITRAOFREOE L FTREMEDME > TWORITIUXR 6
RN, BRI, EEETOIENEIY TN E 2T D2 G5 URICEBWTIE, Rk o
ERFEROEIEE NS Z L1225, ZOECHRI135OME L L TORBEHERE LOEIIT, ROF
FllzBWTIHRE LT,

Gebremedhin v France A 30

HNZ AL, =V N TEEZET D5V —F VA NTHY . KBUIFHREZIT> Tz X KO EMEIC
FROFEDAIEZR LW e 24, RREZHRE L CWex U Y 7RI @S, B
2T, N NIT—BHRA—=Z ok s b, FETHY N TBIFOE SR EDLH5=Y R T AD
FNFEDFEE LToT2D, BT 7 U &R L, fAE/ SAR— R & T 2005 42 6 A 29 HIZZZK T
7T ATz, FNELT T v ATIHHERGEOT- OO NEFF A 25595 b, FAOMROEEMEN
Eebb LW E LT, [AFREIITE L~V C TS NZERHE 23720 (manifestly unfounded) | & L CHIF
A, ZOBUHZ RO TATBECAIFTHIR T B [ABRCH T Sz, AR Z [EBRE (Conseil
d’Etat) \Z¥ERLI-, EC t HRICHFHFAZ, EC t HRIFFAADFRTRE N ET+5F Ty MY
TICEE LWL O EHE LY 7 7 ABUFICERE L, 7 7 2 ABUF S Z U U 21 ClRLAIZ 2005
T H 20 A CAERAIZ 52 7o, £72EBPEL. EC t HROEGEIZESE R AERFAT 2 52
LN Z L TRIADFHFRZ OFERITIER L7 & L TRIEL T S ehoT, BRI 2005 411 A 7
HIZEEROHALA G 2 5T 5D,

29 Goodwin-Gill, G.S. & McAdam, J., The Refugee in International Law (3¢ edition) (Oxford University Press,

2007), p. 403.
30 Gebremedhin v France, App. no. 25389/05, 26 April 2007.

6
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EC t HRIZBWTHIY AL, BEBEMIOTTTHOBHBICESE, 77 ADE CHR13 £
SR UTe, ARRCIERHC, 1TECYROWREIZHHTT 2 72D O RNEFREZ 1L B IR 68 2 3 B2
BT 205 H L =oll, FAFFICEL > THEX ONRFIE (92500 Tidlewn &3 2 FEE
I > Z & &5,

FHFTIE, LR Jabari FHETRENEY . ECHR3 § &M TR L2354, 7 13 KITTEIC
P HMNL L, DO AR L OGR & 72 DIFE O EMEOEILFTREM A TR T2 b DO ThH Z L &
B L. E£7- Soering FiLIEOREHIBIZ B % 2 TE C HR 3 &OF#EEL ORI R M E & Ub T
WA, O ET, BINGEREES, BREEEZEAB LOEHONGONIHE L Tl L T\ 5, A
REITL > TOERIEIE L WS KFA~DT 7 & ZDMEE (need for [asylum seekers] [...] to have access
to a remedy with suspensive effect in respect of the removal measure) % Hezd L7=, & L CEHIFT
X, BNADRTRT S, BFE2FESNS Lo d RO BEIIEILZIER] ([COW TG 2, £
7AW E, R GEE AR CORGEE OREEEREIIAET D, L, KEO X O ICEFE TR
Ha TR DA, H#ERRE I - THEOREENE U5 L BN AITERT 5, FENELE, E#EH
FHIZAE# (on French soil) ([ZOHITWND BHDTHY . AEZH A 2R 7272V R 0 IR H IR
EATH ZLITTER, £ 2 CTAERF I AR 2 AR E 1, B GH D 7280 O AIEFF Al & Bk H
FH LT UTZR B, Z U CRIAERFATHEEICRT T 244 5-F 72T 5- 0 F IR CoHIWc &7z -
T, 5 SNHEITIR—HESND TEORERFEIC THONCEENZR) BAEIZIE, AERSORE
MIRIND, TOR I IAITBEFERNTE T LIc&IC S, slEFROMA LIS 5, T720bbH, AEE
BOWER T ENTE, RIEEIXRITBORE 2 (RET 2 72 DIATEE AT BRAD L (urgent
application)3! #1795 Z LN TE 5, FENA TN, (TBEHFNL, 48 RELINIZZ DR &%
FIr L2 U e 537, RIS BTG, A RE O AEHEG OSURIZIHBW T, #eflpro
AEFFAIf G Lo TRANREN G- 2 bivd, Lo LEHIFTIE, [RIRSLZ 0 B IR TEHEE %
HEIAZIET 2R 70 <, FER, FIRNZISS L CIREN F SN 5 £ TORITHN A TH D IEH#ARR
FITAENORESN D 22 &Lz, J O LT7 7 0 ZABUMIZ, 1TBCY RS BHSZITxd
DIRTEN T ENDETEEEZLEZ TND ELGR LA, T0 X 9 Zpsagis k@ o — 8 L2 3 T137
<\ ATERY RO BONRAFT 2 Uik BT D THE T L D 572, ECHRI13 FICHS AT
BERBED L1372 0 2 720 &0 ISLADFERRD biviz, Z 2 CTEHEFTSSEFA L7-0iX, ECH
R13 &3 L OFSERK EOZDMOBUE DEHIL, RELWVWOIBREZL L2 THY, B B/_AE:
FETORHTIIRNVE VW KM ThoTo, £ LT EROE CHR3 SOMHEEISICEES < EEM A
T. ECHRI13 F&IHEANBR BB ZAE IR o 7RO A FOND Z L 2 FERTHHDOTHY | A
BV TERADHNLITHT 2 AN T S5 % TORO BB A8 5 12 £ - 7o R Ay ST
B2 beinot=Z ENE CHR 13 ER AT 5 S HR SN,

ALREWI T SN DRIORERICIBN T, AR EREO IR THOE CHR13 O L L TikiE
DIEIERD BB LBk S T2 Z BTGV, BT Jabari FEE, IEH#ERSRE DR 215
1L BB AR ORFE 2155 TR 55 Z ENE CHRI13 KRDEMTH D LHRT AT E -7,
L LAMETIE, ECHRI3KOEHIC L - T TH#8RZR ) PEEE IR A 7o R 52 bz

81 Z OHNEAIZIE TR T OB IR D72 O H ST (urgent application for a stay of execution)| (77 A{TEECHIFT
#EL.521-15%) & THARR A R DOE#OTZ DS (urgent application for the protection of a fundamental
freedom)] ([FliE L. 521-25%) Mdb D, FHFTE AW TIREDFHITED) Th 5 &k~ 7z,

7
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FIUTR B2V D LT, £D X5 R RWRBEFHE OB IE STV, 77 0%
IZEDE CHRI13 SREMGEE STz, RO K512, HIZHEED—KRHF L DSFFE DRI TH]
RETHDH LWV T TEHSFNOBEANH 5L TOMAERET D Z LN TERVEELFET S, Lo
T, BEOR L LTECHR3FERKOIMY N EZTHZ LIT/3D LD FIRP e ST,
HENICRREY —RHF1ET 5 Z L2k o T, MO H 52 TOMAIC, ML, M omis et
EVOREENEZ DNARNIEEN IS ND DA Z ENEEIT/R D 32

U kD 3EoFERZ L LT, EC t HRIZ, ECHR3 5Ok - S8R5 EOSE, BLUREC
HR3 §50O%FE LTl - EREIENGFOND5EI1CIT DA 18 D IShRE DNE A 55>
WL, IS LT LT, ZOOHIBIEIR, 27 ) RO X - TRRMIA TR F2hE &
NAHLEICbHEHEND Z & LD, WETIE, ZOL I REHRH -7 4 HFOFERIZEL L T <,

2. NS S BHLIERDES

B X oz, #7 U CHRIEEH URERSRE 282 Lo, EI38EFThoFEHICIBN T, E
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32 Marcelle, R., “Speedy Asylum Procedures in the EU: Striking a Fair Balance between the Need to
Process Asylum Cases Efficiently and the Asylum Applicant’s EU Right to an Effective Remedy,” International
Journal of Refugee Law, Vol. 25, No. 4 (2013), p. 739.

33 BCtHR, op. cit. (supra note 5).
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34 Council Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers.
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35 Tarakhel v Switzerland, App. no. 29217/12, 4 November 2014.
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38 Shafiri and others v Italy and Greece, App. no. 16643/09, 21 January 2015.
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40 V.M. and others v Belgium, App. no. 60125/11, 17 November 2016.
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L. BERRAEFEEZITDRODN, ICOWTHER T 5 REDHTISRE b2 LTk Db, £LTT
D 4] PEE, M OEARPRDUC K 275, JFERERRE IIRCINGS LIEsS 2B A TH D &) 2
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ZORICBELT, RIS R4 ThDH, £0E L8] TRV ET D EEEESMEA ORI G [E
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U FHERR 27 HRI O R BT DN AR HIPnERGRE ) TEBRAME] 2 22 5 (2011 47). 179

H,

2 ok, JEEASREDHIF TH LG D TRIEEONR]) IZOWTHEERERENRD i, FsMIZafne L
T, ANEBIXOWTIENTFATESNDRETHD L END, Scarpa, S., “The Sovereignty of States, the Right to
Family Life, and the Right of Non-Nationals to Enter Reside and Avoid Expulsion: Towards a More Balanced
Approach?,” Goodwin-Gill, G.S. & Weckel, P, (eds.), Migration and Refugee Protection in the 215t Century
International Legal Aspects (Martinus Nijhoff Publishers, 2015), pp. 558-559.

43 Viljanen, J. & Heiskanen, H.E., “The European Court of Human Right: A Guardian of Minimum Standards
in the Context of Immigration,” Netherlands Quarterly of Human Rights, Vol. 34, No. 2 (2016), pp. 192-193.
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Criteria for Determining Refugee Status (2011), para. 28; Council Directive 2011/95/EU on standards for the
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uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted, preamble para. 21.

45 Hathaway, J.C. & Foster, M., The Law of Refugee Status (Cambridge University Press, 2014), p. 40.

46 Nicolosi, S.F., “Re-Conceptualizing the Right to Seek and Obtain Asylum in International Law,” International
Human Rights Law Review, Vol. 4, Issue 2 (2015), pp. 320.

47 The Council of Europe Commissioner for Human Rights, Recommendation concerning the rights of aliens
wishing to enter a Council of Europe member State and the enforcement of expulsion orders
(CommDH(2001)19), dated 19 September 2001, para. 2.

48 ECtHR, op. cit. (supranote 5), para 177.

49 Council Directive 2005/85/EC on minimum standards on procedures in member States for granting and
withdrawing refugee status, Art. 10, Para. 1 (a).
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50 Op. cit. (supra note 33), Art. 14, Para. 2.

51 Op. cit. (supranote 46), Art. 10, Para. 1 (d) & (e).

52 Op. cit. (supra note 44).

53 Marx, R., “Non-Refoulement, Access to Procedures, and Responsibility for Determining Refugee Claims”,
International Journal of Refugee Law, Vol. 7, No. 3 (1995), p. 390.

1 R [afes GEe)]. 92 H.

55 Syring, T., “European Court of Human Rights' Judgment on Expulsion of Asylum Seekers: M.S.S. v. Belgium
& Greece”, American Society of International Law, Vol. 15, Issue. 5 (2011) at
https://www.asil.org/insights/volume/15/issue/5/european-court-human-rights-judgment-expulsion-asylum-
seekers-mss-v (accessed 27 February, 2018).

56 House of Commons Select Committee, ‘The resumption of transfers of asylum seekers to Greece under the
Dublin rules’, The Parliament of United Kingdom, para. 31.1 at
https://publications.parliament.uk/pa/cm201719/cmselect/cmeuleg/301-ii/30134.htm (accessed 27 February,
2018); NGO Aitima, Asylum Seekers on Hold: Aspects of the Asylum Procedure in Greece, April 2017, p. 5.
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The Dublin Regulation and the Obligations of Deporting States under
European Convention on Human Rights

Satoru ERTIKAWA
Abstract

In recent several cases, European Court of Human Rights (ECtHR) has found violations of the right
to freedom from torture or inhuman or degrading treatment and the right to effective remedy in deportation
cases of asylum seekers from a European State to another European State in accordance with the Dublin
Regulation. Is the community law to facilitate the common asylum policy of Europe in conflict with the
human rights norms? In addition, how is the Dublin Regulation evaluated in relation to the reality
surrounding the forced migration flow towards Europe, specifically the Dublin area? This article considers
the contents of obligations under Article 3 and 13 of European Convention on Human Rights (ECHR) in
implementation of the Dublin Regulation and analyses the relation between these two norms. After setting
backgrounds, this article explains the contents and features of the two norms. The following section
analyses 4 cases, namely M.S.S. v Greece and Belgium, Sharifi and others v Italy and Greece, Tarakhel v
Switzerland and V.M. and others v Belgium, before ECtHR in order to clarify the obligations under the
human rights norm. Thereafter, this article considers the relation between the Dublin Regulation and
obligations under ECHR. | finally conclude the whole discussion on the Dublin regulation and the
obligations of deporting States under ECHR with pointing out the lack of consideration on human rights

protection in the policy-making.

21



