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(32) See, e.g., Hoskins v. Maricle, 150 S.W.3d 1 (Ky.2004) ; State v. Montiel, 122 P.3d
571 (Utah 2005).

(33) LAFAVE ET AL., supra note 17,§ 21.3 (e) , at 913.

(34) 497 F.2d 615 (D.C.Cir.1973).
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(35) Id.at622.

(36) LAFAVE ET AL., supra note 17,§ 21.3 (e) , at 915.

(37) Lowell B. Miller, Judicial Discretion to Reject Negotiated Pleas, 63 GE0.L.J.241,
254 (1974).

(38) Albert W.Alschuler, The Trial Judge's Role in Plea Bargaining , 76 CoLum. L.
REv. 1059, 1074 (1976).
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(41) See, e.g., United States v. Smith, 417 F.3d 483 (5th Cir.2005); United States v.
Carrigan, 778 F.2d 1454 (10th Cir.1985).

(42) E.g., Ariz. R. Crim. P. 17.4 (a); Idaho Crim. R. 11 (f) (1); N.C. Gen. Stat. Ann.
§ 15A-1021 (a); Mass. R. Crim. P. 12 (b) (2); Or. Rev. Stat. Ann. § 135.432
(1) (b); Vt. R. Crim. P. 11 (e) (1); 11l Sup. Ct. R. 402 (d) (1); Md. R. 4-243;
Mo. Sup. Ct. R. 24.02 (d); Me. R. Crim. P. 11A; Haw. R. Penal P. 11 (f) (1); N.J.
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(44) Id. at 364-87.

(45) See LAFAVE ET AL., supra note 17,8 21.3 (d) , at 906-07.

(46) Thomas D. Lambros, Plea Bargaining and the Sentencing Process, 53 F.R.D.
509, 515-16 (1972); Turner, supra note 19, at 257; Batra, supra note 19, at 584-
85; Alschuler, supra note 38, at 1154; King & Wright, supra note 19, at 373.

(47)  Turner, supra note 19, at 261-62.

(48) McConkie, supra note 11, at 82.

(49) Batra, supra note 19, at 585; Cramer, Rossman & McDonald, supra note 19, at
148; Bibas, supra note 11, at 2542 n.349.

(50) King & Wright, supra note 19, at 394.
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(52) 1I1l. Sup. Ct. R. 402 (d) (1);N.J. Sup. Ct. R. 3:9-3(c); State v. McMahon, 94
So. 3d 468, 474 (Fla. 2012) (quoting State v. Warner, 762 So. 2d 507, 513 (Fla.
2000))

(53) Mo. Sup. Ct. R. 24.02 (d); Harris v. State, 766 S.W.2d 460, 461 (Mo. Ct. App.
1989) ; Smith v. State, 825 A.2d 1055, 1077 (Md. 2003).

(54) King & Wright, supra note 19, at 338-39. See Cal. Super. Court, Alpine County,
R. 6.3.7 (Pre Preliminary Conference); Cal. Super. Court, Kern County, R. 5.2.1.2
(Pre Preliminary hearing) ; Mich. Ct. R. Crim. P. 6.108 (C).

(55) King & Wright, supra note 19, at 343-47; VicTor E. FLANGO & THOMAS M.
CLARKE, REIMAGINING COURTS: A DESIGN FOR THE TWENTY-FIRST CENTURY 52
-53 (2015) ; NATIONAL CENTER FOR STATE. COURTS, CASEFLOW MANAGEMENT RE-
SOURCE GUIDE.

(56) See, e. g., OR. Rev. Stat. § 135.941 (2015).

(57)  Warner, 762 So. 2d, at 514; People v. Cobbs, 505 N.W.2d 208, 212 (Mich. 1993);
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People v. Williams, 626 N.W.2d 899, 902 (Mich. 2001).

(58) Mich. Ct. R. Crim. P. 6.310 (B) (2) (b).

(59) Batra, supra note 19, at 538.

(60) Or. Rev. Stat. Ann. § 135.432 (1) (b) (2014); I1l. Sup. Ct. R. 402 (d) (2); Ariz. R.
Crim. P. 17.4 (g); MD. R. 4-243 (¢) (5); Addison v. State 990 A.2d 614, 623 (Md.
Ct. Spec. App. 2010).

(61) King & Wright, supra note 19, at 383-85.

(62) Cobbs, 505 N.W.2d, at 212; People v. Clancey, 299 P.3d 131 (Cal. 2013).

(63) Batra, supra note 19, at 589-92; Vt. R. Crim. P. 11 (e) (1).

(64) People v. Weaver, 118 Cal. App. 4th 131, 147-48 (Cal. Ct. App. 2004) ; People v.
Sandoval, 140 Cal. App. 4th 111, 127 (Cal. Ct. App. 2006); Cobbs, 505 N.W.2d,
at 211.
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(68) United States v. O’Neill, 437 F.3d 654, 659-60 (7th Cir.2006) (Posner, J.,
concurring) .

(69) U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 (2018).

(70)  Wade v. United States, 504 U.S. 181, 185-86 (1992).

(71) T. HUTCHISON ET AL., FEDERAL SENTENCING LAW AND PRACTICE 1546-47 (2016
ed.).

(72) U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 Commentary (2018).

(73)  U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 (2018). /NIER [7 2 ) 7



54 Wik - BB DD BHFTOFRLEDED Ji

Dl % Z 8 L 72 L TOEHFr ofFili. @#E A2t L 72 FHOUIRES 0 B
FVE sehth, EHEME. OWE N X 2 OME L E., Q5 ALEZF0
KRG Z DM ORERE LT 72faE T2 ofals L k) 27, Ok
N L BN DML ZET 5,

(2) BREEICLZRTBHOBS L EE# 0 < 585
AR ) % B & § B T TR ASHE S A LS T80 B LB 720121, R O
A & SN2, WETICB OB & e X4 2 B, BHE LY b
WEEOHHFHIO BENHEI T L T h 5 Th b, MBI, Wik
NI . S L BN LN B Ch - R Y . E 7
Z DM A L OEEG NI | 438 LT, HR0omE AL 5150
MO % . BHE LD b ERICTHET 5 2 &4 TE 5,

Lo L, MEEOR TR RSO S B2, WA
TS CHEBL & 5 . KX A B R 5 B M A MR B L S5 = &

ARENC BT 2EMPEL LCoMA - FRBlH) (1) —EHER T4 FJ 4
¥ B5K1.15e % Hulic—] FARHES78%27% (20034F) 113H. 137H.

(74) Cynthia K.Y. Lee, From Gatekeeper to Concierge: Reigning in The Federal
Prosecutor’s Expanding Power over Substantial Assistance Departures, 50 RUT-
GERS L. Rev. 199, 235 (1997).

(75) See, e.g., llene H. Nagel & Stephen J. Schulhofer, A4 Tale of Three Cities: An
Empirical Study of Charging and Bargaining Practices under the Federal
Sentencing Guidelines, 66 S. CaL. L. Rev. 501, 505 (1992); David Fisher,
Supreme Court Review: Fifth Amendment -- Prosecutorial Discretion not
Absolute: Constitutional Limits on Decision not to File Substantial Assistance
Motions: Wade v. United States, 112 S. Ct. 1840 (1992) , 83 J. Crim. L. & CRIM-
INOLOGY 744 (1993); Jonathan D. Lupkin, 5K1.1 and Substantial Assistance
Departure: The Illusory Carrot of the Federal Sentencing Guidelines, 91
Corum. L. Rev. 1519, 1528-34 (1991) ; Maria Limbert, Problems Associated with
Prosecutorial Control over Filing Substantial Assistance Motions and a Proposal
Jfor a Substantial Assistance Pre-sentence Hearing, 27 J. LEGIS. 251 (2001).
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(76) Russell D. Covey, Fixed Justice: Reforming Plea Bargaining With Plea-Based
Ceilings, 82 TuL. L. Rev. 1237, 1265-66 (2008).

(77)  Lee, supra note 74, at 235-39.

(78) Cynthia K. Y. Lee, Prosecutorial Discretion, Substantial Assistance, and the
Federal Sentencing Guidelines, 42 UCLA L. Rev. 105, 149 (1994).

(79) 504 U.S. 181 (1992).

(80) Id. at 185.

(81) Wayte v. United States, 470 U.S. 598 (1985).
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(84) Wayte , 470 U.S., at 607 ; United States v. Armstrong, 517 U.S. 456, 465 (1996).
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from Administrative Law, 61 STaN. L. REv. 869, 908-09 (2009).

Lee, supra note 78, at 157, 161.

Id. at 158.

Id. at 170.

Id. at 158.

Id. at 171.

A~ A~~~
oo oo
~ (@]

NGNS

[09)
o

os)
(&}

(0]
o



eoRE Bk M RE 69835 57

DFHEHE§RTIZONT, TNELRDFEPEHFIRESINL Z LIk
5 (NHENCES 2025 I L) ox Ly HICBE$ 2583, 1
NOEM - BEIZHET HHFFEICHED S, Wdk AW ZAT - 72ER AR 2 1E
BT 2 DIt GTH L0 L) e AP 2128 &2 (KRS
SN HERCZ LR L BV) S5 THb,

4 I ETE

REOMDIEAT £ 512 SRIGIClE, REEIERETH ) poBoE
HL DL, KGR CIE AT hR s LS BES D 5, WEH
. BB IS U A A RSk B A 55 5. 52 IEEE IS 7%
VHR AR S L 2R B & o 2T T T SIS B 2 o
BAS AR M i % B B &S SEBRASHEtE T o 2 LCy SAERBIEIC A LC.
RETHC L BHG OBENSER SN E 2 A, RERTZOREDE JIZH
EARLND, $hbb. FHFIC L BRI, ORHOBENS B EH
NGO BEDOEA L . QBT X A5 1ZCHIZ 3BT 5 HEFRE ] oA I
DFEEL VS . KE L 2OOMEIZKN SN,

TR AR T BT b AT E BET 5 BT, YEED
BT L AIITRI ARG R TR 0 2 ) DO ST IR
HEENCOF, COBRITL, BHMEREHT 20 ERETCh o>, S
A ARG L > CREEPBEL THALEVEWIELHARSN S,
SOLI I, FHTARIOBES S, ST S NS OHLIEE RETE S
MR E LC. SHFIC AR OIS SHT 20605 BET 2 ERIHS S hT
VB I EAERESATY D, REFOREE, MEEIFERSTHEOITY)
D SR AT HRIIGNC G R, REFHE, ERONFAALEELT, &
BASHY D OEPEHNT 5. PHLEEL. AERIGICIE. BITAET

(90) McConkie, supra note 11, at 78.
(91) E.g., Jeter, 315 F.3d, at 447; Pero, 590 N.W.2d. at 326; McKinley, 234 W.Va. at
164; Conger, 325 Wis.2d. at 683-84; Smith, 417 F.3d. at 487.
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