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= EOFRHS

[FLC®IC

RIT PR S D EFRAEIEIL, S EE ISR 2R OOmE Y O7dis, ZD3E
Sl ZEEEOHFCH —ENEERETH D & Wibivd, R F S EE D ERR AL T 5 —
BT EA D T EIFERROE IR0, 2 e RIRHCE RS S FE ICERR AL
T D L OMRT DEENHD, bol b, TOEEIBYEH - HERFEMEL LTI L
LILH—H T, TIUTEMNREE. TR0 bH ZENR S F8 OEFREEO S E 2 fEfr 4
HEBEFRE A -S> TND &) BffE R T FRB LS TRH 5, ZORBIZEIC 1949 FDMU->
DY 2 X —UFRMICHGET 25 1 FOfRE L ORSsd, a8 1 RIFRO L HITHEL TV
Do

TRRKEL, T TOHEIZBNT, ZOFRKNEHEL, 70, ZOFKNOEELMHERT L L
RIS Do |

FAROENERZEE LR TIUER b2 &k IAEIXSFLNARTUER 5720 (pacta sunt
servanda) | DOERSENLAPTHL—FH T, [RNOBELHRT D) LIT—KMTEEKRT L7259
Dy ZAUTETHINEIZAERSSNAEET 2 L OMRT L2 L 2BRT B2 T0D, Lk
LA BIZEWTE, ENRSNOBEDOHAICHE E ST, MR ENOEEOHE L ERT 250
LimL bbb, 77205, RIUMFOLNFEENFNEAEET L Lo, RIWFORINCH LHE =EHEE
DT RCOFKIE DR T 2B LA > TV D EDRGIVES LTINS, 201645 0 FH-IcATI S 4
TRt FEEEZES CAF, ICRC) 8LV ax—Uf— - 2 Z5Moar oz ) —ix, HLEf
150 & THRFIED Z O EEEROZE L E > TN\ D & DR Z R, 727 B b RO
REENFRINTETZL, LML I ERHRIT, FfEIT N 2 B EER O R 2 A DR & DFL

(1x)

! International Committee of the Red Cross, Commentary on the First Geneva Convention: Convention (1) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 2nd edition, 2016, paras. 118-191, at <https://ihl-
databases.icrc.org/ihl/ful IGCI-commentary>; International Committee of the Red Cross, Commentary on the Second Geneva Convention:
Convention (II) for the Amelioration of the Condiition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 2nd edition,
2017, paras. 140-213, at <https://ihl-databases.icrc.org/ihl/full/GClI-commentary>; International Committee of the Red Cross, Commentary
on the Third Geneva Convention: Convention (II1) relative to the Treatment of Prisoners of War, 2nd edition, 2020, paras. 151-224, at
<https:/fihl-databases.icrc.org/ihl/full/GCII-commentary>. ICRC {2 £ 5 ¥ = X — UREGID = A 2 U —|% 1952 05 1960
RN TATSNIZb D L 2016 FLURITHTZICATI SN b DR D D, ARG TIEmE DXBIDT=HIZHIE % |H
AR — BEEHAA L) =T D,

2 Marco Sassoli, 'State Responsbility for Violations of International Humanitarian Law', International Review of the Red Cross, vol. 84 no.
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HELANCFRINTE3, ZOEE 1 FORE D o> TREITE Y Fmmd 72 SV TE TN,

A HIZBWTH e BFEHUE—EE LW, £ 2 CARTCIEESE 1 Rk 5 [EEAHERT D)
& DICE DR FiIZ, FEOENTR AL FE1C LD EBRNGEEOEE A R T 5 R/ EE A>TV
L0, FTEEIUIODRDNEDORE TH LN ER LT D,

& AT, FNEOEREMAIEEITFRICHER 1 FROMROMELE L CRinSTE2h, F50R
OREE TN, EEEREOMEE LThbi#mT 52 &M TE 5, [ CRCICLD [MEEEBEGEE
T == ] HiH 144 TeHERR A GEEOBERER ) 1K O X 5 REEIENFET 5 &7 5,

MEZRIL, RIWFOLEEFC L DEBENEEOER AT LTI b, ERRAEEDER

ZHIET 2 72DIT, FIREZRHIPH TR ZATH L2 T U e b720y, | 4
Holb, Var—UESNOEENLMER D HEEE 1 RO E LT IR SN DRI O S
RFEFITEE R KL TV D O LB S TVAS, BEEICWLZIE, DL & TOMERIEHE
1T T500) OBEMMRE RO DT, IBEEOL L CORERREEIL EAOH 2 EREAELE) O
B ZRDD LV DERHA D, L Lanns, \EEE LCGHEA S5 EBRAEEORKE T
HINNZT D Z LIFARROHNEEZEA D bDOTH D, oy 2 —TrbEFRNIDBIEDZ < HMEEE & 72
ENTNDHEND ZENDE, ARITIEES 1500 & TROEPR NI Y EE L D500 EEL
RTDREEA > TNDNE I DITHREIRE L TR %,

F1E [FHNOBELHRT 51 HEOHER

E11E EEHBE

(1) 199 FEDT 1 x—JEFHHESE 1 &

FIEEE 1 ORI, 1929 FEOMMERRIC I 1T 21585 L OYRE ORELGEICET 2 YV 22— U4

HI%S 25 5B LOPB OFREBIZBIT 2 ¥ =2 31— UK 82 ST F—DIRDE UKD B 58,
IRGHIDOBEIZO DR DJ|AITE N THRHIEIC L W MEE 5 5L,
B IC B W TRE O — DK DY FET- O I 556 L W2 8B FRNOBEIIEIISINE 5 —
YIOZE OEIHIR N ZHT L, |

ARESE, HESUTBWTH L2 L 912, URTOEIRHEREICIS T SIASLH A YR T 5530 Th

%o ZOFELTHEIEICHIOUELZ RO DDA THY . FHNOWEL THETH] LOXSEEIN

846 (2002), pp. 401-434; Knut Dérmann and Jose Serralvo, 'Common Article 1 to the Geneva Conventions and the obligation to prevent
international humanitarian law violations', International Review of the Red Cross, vol. 96 no. 895/896 (2014), pp. 707-736; Robin Geil3,
“The Obligation to Respect for the Conventions’, in Andrew Clapham, Paola Gaeta and Marco Sassoli (eds), The 1949 Geneva
Conventions; A Commentary (Oxford University Press, 2015), pp. 109-134.

3 Frits Kalshoven, The Undertaking to Respect and Ensure Respect in All Circumstances: From Tiny Seed to Ripening Fruit, Yearbook of
International Humanitarian Law, vol. 2 (1999), pp. 3-61; Carlo Focarelli, 'Common Atticle 1 of the 1949 Geneva Conventions: A Soap
Bubble?', European Journal of International Law, vol. 21 no. 1 (2010), pp. 125-171; Michael N. Schmitt and Sean watts, 'Common Article
1 and the Duty to "Ensure Respect", International Law Studies, vol. 96 (2020), pp. 674-706.

4 International Committee of the Red Cross, Customary IHL Database, Rule 144, at <https://ihl-databases.icrc.org/customary-
ihl/eng/docindex/v1 rul rule144>; See also, Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian
Law Volume 1: Rules, (2005), pp. 509-513.

SEENT, =0T 77 FHRIC RO CIEBREERHETL, 8 1 RIAEEO—RIFR O BARMERIITB E 720

LEE LT 5, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, I.C.J. Reports 1986, pp. 113-114, paras. 217-218.
6 Kalshoven, supra note 3, pp. 6-10.
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TV, FHOBEEL HfkT 2] & DOXEVRANTENIZDIE, 1948 T A b v 7 /L L THD
NI RHFEBESHICBNT I CRCAMEH LIERTEROF 15 Th D, WEF 150E HIEI
TRTOEEIZBNT, ZOFKNEEEL, 7o, ZOFNOBEELMHERT LI L%, %@)\E@% -
FV T (in the name of their peoples) . KT 5] & I TWe?, 1 CRCIIRIEZOEICHT-
D, WOLEHITHSF LT,
SR DRFERIEE DV NIRETH D722, FERIENFAIDBITIETICH E > T TI R BN
k%ﬁﬁfé%ﬁﬁ%ék%iéoﬁﬁﬁiit *ﬁwﬁ%?%éAL@ﬁ%ﬁ%ﬁmmﬁm
IND L OMERT DI2DICARER B B WD Z L ZAThRITIUT R B, | 8
S CIIIEEE 1 RIZOWT, BINNAZ U7, /v x—, KE 770X ZLTICR
CORENORENDHSI=DHTholz, ol bEENREORSNOIL, [FNOBEELMHRT 5]
& OBLED A ERERNIC B W THERARIC L D2 FRNOBEEHRT 2 2 E 2B L TV D & OB R
SNDHITEE->THEY, MEIZLDFMDOBEELMHERT D2 LIZONWTUIFE R IR -729 T
[ CRCAENHITA by 7 RNVASFHTOIE L RIS B2 Ak L iudZz e
EDFENDH -T2, 1 CRCREDHKE L, CIUHEREDR Lotz Linh, LB 14
DMUENC X 2 A OBEEZ MR T 2555 & e & QIR E 23O S INE R 7= a5 53000
HoHu, LnrL, EENZREN] &ORBPMIZERT 20T 5 TRV, ZORIZONT, 1
CRCIT19B2FICATI LY ar—UH 1 D a A2 ) — TR0 EElRHAEZ ML T D,
MREL, HICERKHZEET 5720 TR, FRO [EEZHERT L] Z & BKRL TV,
ZORBUITTRITEZ 206 L, EZRPKIRERESGS . CORFITENEERT, ERER
MRAH T 5T X COEBLOZOHREF T 2EHEORERE LR NE2 KT L, EFRITLE om
BEFTLEEEAD, LnL, [, MEEHERT D] LW SHELE - -OIXEMMR S
DT, FERUEOETZMFAL, MbT5Z L 2HEMNE LTS, flziE, EFENVHOCRE:
FEYRICMBERITETRE 52, ZOFATOFEMICHOWTIIE ST 57200 Tldt-4rClide
o TOBATEHEET20IIERETHL, IbIC, EEBEOMBREELTAI ETDHD
B, WE LW D L EICERNEREICBITT 2720 OIE, MBI, = OMOFEE | FHi
12, TR BYERIE 2 TB R IT IR 5720, L7z -> T (It follows, therefore) . & 5[E
INE DFH AT LIV EITIE, MoffiE (hazE, FREE, 8E) 13 20E»E0EH
HIAEEICRTEOICENTHZENTE (may) . FHFHITRETHD (should) , | 13
Btk D—CCHENS K 21ERIT T DFHIE DI TAICE R L TWHR, ZNEEGREUI 50 Tl
WV, 1960 FFEDEE =ZHIDa A 2 ) —TiX LR -oT) I, TZiud, flx OENSENZ 2
EHILZ LITHEHSND, 2NN T_TTIERY] EOXNEMLLY, ZOLIICTI CRCOIA=A

7 International Committee of the Red Cross, Draff Revised or New Conventions for the Protection of War Victims, 1948, pp. 4, 34, 51 and 153
for the four draft conventions, respectively.

8 Ibid,, p. 5.

9 Kalshoven, supra note 3, pp. 19-28.

10 FinalRecord, vol. 11 B, p. 53.

11 Dormann and Serralvo, supra note 2, p. 715.

12 Focarelli, supra note 3, p. 131.

BICRC, Commentary on the First Geneva Convention (1952), p. 26.

YICRC, Commentary on the Third Geneva Convention (1960), p. 18.
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WA Fr Y HF I X 2 ERNEEOHSE 2R S 2 5 = E o &S

AL B Y =X, HEE 150 EEEHERT D] LOXEN, MECE 256008 EOMHRE G2 &
BB LTWS, L, ENMRBEEOMEICOWTE TLARTUE R b0 (must) | ERESND
— 5T, MR EBEOMRIZOW T [3_& ) EOEIENZRZEEZHVTWD, E7o, ERLZERN
FRIEEET DL OB NT 52 EORERRNEEZIRR TN Z EE2BETIUL, IHa A2 Y —iX
(BEELMERT D) L DOXSHNREEREREZTT O KO ERTRDOOEND L WD Z & E/A T,
BoEICFHERN R REER L T0D I EETERLTWD & ERL TV 3TV, xicy
2 X UGN LIZ SRR T, TEEZ R T 5 2 L AT 2] LoBEE, ERAEN
ZFEET D L O MNICHER T 2REE2ERT 2O LI TEBY | ZIUTRHM R B EOMERIIE
RUIZE L THEE CIIREFEWERICE E-> Wi 5,

(2) MOENIZHITIERNEEZODEEHERORE
ERRNEED [HEA AT 5] L OBEIFINES 1 &7200 T § 1BIREEE L 3 BIET
EOF 15 1ESHGEE 15 L M ULECAMD KT1E036, VIR OMHERISSIE 38 5 1 1Y, REFE S5
FIRTSCHROJFAPSIZ S /o b, T CRCOFa AL XY —i%, LB 1 ROMRICER L TEET
H%RDFATE LT, BMITER 1 IBNREEZE ORI ST 572 1968 FEDT ~T o [EHH AHER DO
e 2T 519, O TR 5 A (TR 23R XX ORSHIRO— Lz & ATV
7
Y2 X—UR+FHRAOFKIEIZ. B OPRIMAICEE L T &b, fERH 5D DR
WFTINODNERROEEZMRT 57200 K E2H T D EOH LOFELEZZMHR L TV
IERBHLHIEIEET D, | 0
ARFRITSOHE LIC 67 W [ENC K o TERIRE 2D, SFBOBFIRILZ O—UTDOW T & Fhdns 720
2 F o, TAT UEEAMREEZ ST CRICEIR SN2 EERESPGEIE 2 O LEE A TN,
5 1BIRETESE 1 5O EIRREZ MM Lz Kalshoven 13, Z O— N HERIIEE LR 2 A
TWDZEMb L, PEEOREEDOHIL, EREETELTHLEVI Kb LA, HEEICERT)
W GIED NMEDIRHEZATHET D &\ ) BOREL SO R 2 ST 52 L Tholm LRI L T 52,
UEXD, Yax— U506 L0 LB EEOR B O, Ll 15400 & ChEICLS
S OBEE A MR T DB & 5 ZE 1 - T D & O REDFHIE ORI I STz bl Tiden

15 Kalshoven, supra note 3, pp. 29-38.

B IEERENL, TRTOHEICBNWT, ZOBRESZEEL, MO, IOBREZSOEELHERT D Z & 2T 2. |
ek, FEEBRRIHATHEH S S5 2 IBNEEEZTITEREOBED 720,

YOTERHRIENE, RO CHEICEM SN D EBRGEIEOFE CREICEREZ AT 5002 HME LB IO Ih
HOHEDORFREEERT D Z & AT D, )

B [ZOFNORRIEIL, . FHI NI FEDOY 2 X —URFRNCED L & ZAIC XY ERNEELZEE L) 0EDBE
EHRT DL L BIC, FRCFABEEL R IMEESICED D L ZAIC LY MEZBEE L) DT OBELfHRT 5...
JERNZHE > THTEN 95 Z L 2B LT, RO@E D e L7z, |

WICRC, Commentary on the First Geneva Convention, supra note 1, para. 189.

2U.N. Doc. A/CONF.32/41 (Final Act of the International Conference on Human Rights, Human Rights in Armed Conflicts), 12 May 1968,
Resolution XXIII.

21 Kalshoven, supra note 3, p. 43.

2UN. Doc. A/RES/2444 (XXII1), 19 Dec 1968.

23 Kalshoven, supra note 3, pp. 43-44.
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Lz b, ICRCREDESKPAIA L ZY) — EBITT~T UV IESHEOTGHRIL, MEC XL DE
B BETEDOBE 2 MR+ DFEEORENER L TWAN, FOXLE TR EFICE E->TED,
ERPRTH &V D) L0 BEHER - BEMNELL LTEESNLTWWZEWZ X9,

$21H RORERT

ICRCOHFaAZY—iF, [HEEFH 150 & THOFERIC L 2EEEHERT DBBEOFELE
DF{T (subsequent practice) MESHF TS| & LT, EHEEAEEOBEEOMRZ FMEET 2 Eito
FABUEDIZA,  TEESENERAET, Ele SRS R - A ERESE®, ofho 7 +—
T KBTI HFEREOSEIZE 5T, MO FRIC K 2 BEEA MR T 2 FZBIII RN SEFF STV 5
LR 52, ZDIFH, WHEHTHETT 2 X010, BOFATABE LB 1 R0fRIC L KikE
IR P L EE L DFNOEELIRT DR BEEA S TND LDOFHRHDH, £ TLUFTIE &K
HTHROFRITEBE LTRIZ OV TRETT 572012, EPMEOEBSAEEOMEZTHIRT 5 Z L1
B L CHalEE 1 A S e AR L K 9,

(1) 51
(a) ZHZTT7EHERFHIR

EREFNERHIPT A MEEEE 1 SR/ICE R LIZBAOFHX 1986 D= 7 7 7 FHRERERTH 5, [F]
FRRICEBWNTEAFTL, =H T 7 T7ICBIT2RESS = T OITAIKEIDIFE L e L 1T,
a2 T OITAICERE L CREE DM T A TAREBGEEISER T 50 E 2 hvERet Liz5, &2
TR L 7p o T KEOIT AL, BUFEEIIC L 2 57 ZHRICIT 2 0EMER] 72 & D~ =2 7 L OfFRL
LA FITADRMTH D, F~v==2T /Wi, BHELERERED HEE(L (neutralize) | DBIE
72 8 %G f TN,

Z AT SN D EHRN T D12 H72 0 . FHFNIY 2 xR —TRESKE SR LT, Lo,
KENTHEHFTOEEEMEZ T DI h T TEHERENO S & TE UG a N T 28R 417> T
W, FZTEHFNLY 2 32— TRESSHICER N D EHRID T2 OICHRT 5721 T, &K
B BRI RBIZ B2 TO DI E W NBEEO—RIFHI Tbdho L LT, DREOZHIFEMS
FIOBRPED KN L T ED L D 2 EN e RIcFT O ERET D MBI/ L L2, £ L
T, EHER IS L IEEBER SRR OWTIUSHEH S AR E ARRBEICE AT 50220 T, Y
F— URESRIAEESE 3 T [GEOREANERE) L L TEER IS & HEBER IS oW b
AENDRARRORATH D712, KEDITEZ2 WTFHOMEOM I A SN BIERANCIS LT
FIBT 5 0 E Rt 2 MBI L L7228, 2009 2 TERAHIFTIE, KEBUFASK (ERSAGEE) 225
HL, HOPLORUWITBNTEBENEEOEE AR T 585 28> TV D L RS, £ L THEHFTL

2TCRC, Commentary on the First Geneva Convention (2016), para. 156.

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, 1.C.J. Reports
1986, pp. 62-65, paras. 119-116.

% Ibid., pp. 65-69, paras. 117-122.

2 Ibid., pp. 113-114, paras. 217-218.

2 [bid., pp. 113-114, paras. 218-219.
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KA h I X 2 ERRGEIL OB E 2 RS 5 5 = D 255

(=57 77 TR DN E 7B 1949 FED Y = 31— UFESAIHEE 3 FITEK LT85
X ITEEH L7220 3675 (obligation not to encourage) % KEIZHE > TV 5| &AW L7229,

FHPTLZ OB EMERFEFOBEMICHTZY | KEDY S LIEFHHESSEE 2 S0 EE k) 13, 3t
W 3L 1HWM, Febzbl@IIbXT5ET5, £LT, [ (NEEOFEANZK T 5) 174
DFATHHIAEND S L ILTRIFTREZSIRGUIZ I W T 2 S7e s & OFHliAEZ R L, KEIT
P DRIV T, 2 b T OIFEIN NEIEICER T2 L OFFHLTRR L T2 b, A=
2 7 VOFATEEAN, EBRIT TN D & A ENDEFRNEEER DI TH 5 & LT, KEHHLE
51 SRITI S D MEE EBR GETEIZIER LTz & BP0 7230,

(b) NLRFFHEHICHE T 2EEEOEZMNREGENER
ICI DMENC & 2 ERR EEOEE A MR T 2RB 2R L2 b 5 —2OFlIL, 2004 D/ A F
F HHEHNC 1 B BERS R ORISR 0B R CH D, FEVEE R CIZA AT /U X 5 HiE IR
\F D BERERR AN S L AT F AR BRHEAERET 721 T4 EBRAEES X OERAMEEZ Dol
BRIEIGER T D LTS N3, 24 AT U X DEBSEER OFEIYRRE & LT, BT 25
TIVH BANEFT AP IERE S LORHERE 2 A 5 1210 T2, A ATV PDSAOE SR T 525
A D b Lo, BHPNIET, A AT ABNER LIcERB L, Z2OWE E 13X ToOEOBELE]
Thv., [EURT DHERIO BTV, MEITZF OFEENRRSE AT 5 LR S5 i
BaEATRY, BRMBEEDREET TR EBRAEE LOFRBEOW < Do bARARI O R
EATAHRG THDLERDLB, O LT, Ll 1 &IPS I HL T, T2o8R00s, Yar—
TGO T R TORKIEIL, HEOHFOLYFE THI0ENIIbLT, ML RoTWDH 5
LOBEMEGT-T KO HERT 2 REE A>T D | EDORGERL®, RO XD ITHERST 72,
[Z DX D MR & B OME & EEMRICEEA T, BHFTE, R L AL Z0ENEET S
FHF DO/ AT MBI F51T 2 BERERR TR 3 5 LR E 2 KGR L W BB A B EAA - T
HEEZD, £, TOL I RERICE - TA UTIRIEEHERF T2 B S 72 1B 21 Th 7\ 3%
BrAoTW\Wob, Fo, T _XCoET, [E#HERES L OEEREZE LoD, BEORRICER S
53 AT N BRMEOIHEICKIT D BEMEE S D LD ICHVES ) (seetoit) , S5
(2. 19494 8 H 12 A OERHZ 31T 2 LRDORGEIZEET 5 ¥ 2 X — UG DT~ TOREKIEIT,
EEEZ R L OERBEZEE LSO, 4 AT TANFRGHNCERMEIN 2 ERAEEEZEET S
L EMRTOIRBEASTND, | B
ZO XD ICHEHEEERERAIFTL, 8 150L &L TTRTOMOEIRR ML HE (2 hT, A
AFTN) PERRIEEETD X IR T 2FFE A>TV D L L TE T,

2 Ibid., pp. 114, para. 220.

%0 Jbid., pp. 129-130, paras. 254-256.

3! Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I C. J. Reports 2004, pp. 181-
194, paras. 114-137.

%2 Ibid., pp. 197-198, paras. 149-153.

33 Ibid., p. 199, paras. 155-157.

34 Ibid., pp. 199-200, para. 158.

% Ibid., pp. 200, para. 159.
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(2) EEXESSURHHNERBEDRE
HSEE 1 > TRNOBEEZ R D 2 & ~DF KITEBSER L OO ERES# OR#HI B
THROND, EROBERERABIT a3, EEOEEEIL I E TRV AT T
\ZRhE T DRSS CHESE 1 RICEA L TE T,
1988 FE D ENEH HEHA MG T T Y = 31— VUSSR OFERIENC B 2 el 3 2 BB A M LT
Do ZAUR, 198THEDH —IRA T 4 7 7 —HEEo0T & LT, ZRIITEEFFREICA AT
NDEFE T DSV AFF OXROLR LR LIRS D515 E FEICET 2854 B homs E4 12
HT DXk HBRELEZ LA E LTWD3, BUE 1 JICIRH SN EEIL, Vo 3— U ENEIN
NEMICHER S D Z L A0 T . 1967 FLK, S50 [NEZRESC] 1ZFF Bit-> TITErT 2
EDNGEA AT ZNAMNESTNHZ LIZE KR LTE, RO LS IZENE LT,
TR 2 S5 £ TOM,  HIEHURO TR OZ R & REZ TR T D 72D O b R 722
TiEE, A AT ZNRY 23— THENGEKORELZZRICHAT S L Thd, ZhEERT S
7o, BEMREHEST, A ATV EARERAE ROV 2 32— VBN ORHIEICKT LT
HRNCHF T, [HOH@LRPUTBNTZ OFNOBEELHRT D] LWV IEKE 1LROFT
DFHIERLZGRE L, FHNOEMAICET 2 VG2 ER ST L7201, LV 258 TOFELH
WCA AT TIVBINEHT D LT 2 L 2Ratd & Th o LEET5, |
FHREMEEL X T TR B CHRIR SN LRIARIT Y 2 32— VR NS ORHFIEIC R L, 3t
W 1L THEETH DA AT UL DENBEBOEE LR T2 2 L2 T5ET 57, [FERIC,
1990 FEDIRGE 45/69 Z bt & U CIEEHA S & (SHEENZ B IS OB T 23K D 5721 T < | UKD
TR TOFFFIENCILEE 1 LOFTHEINE> TA AT TANEKEZEET D L OMET 5 2 L 255
7N 1997 FETIE, ANV AT EHERIRICE T S Y 2 xR — TSI Z TN L (enforce) . ILIHE 155
(ZhE> CREERZ T 57201, FEERSIISHNOMNEIC L 288 OBEE2 8IS L2 Zhas)
T 103 DFEHIE N BINT D BRAN O 1999 TP STz, S HIZET DK, 2001 41 115 HENZ LD
ZWIH, 2014 42T 128 HENZ L5 =[EH O3 B SNz, 5 Bl LU =RIOSHE THRIRS vz
RS E, A AT MK DEKOEEIZIT TR TRTOMPIENC LD EEOMREZ (1) LT
W, IBIT, FREO 2 2 U A TEIR SN RAEESUIS @R IEEE 1 &0 b L Thfdsh s &
LTCuW=%,

3 UN. Doc. A/RES/ES-10/15, 2 August 2004, para. 7.
$TUN. Doc. S/RES/605, 22 December 1987, para. 6.
B UN. Doc. $/19443, 21 January 1988, paras 24-27.
3 Ibid., para. 27.

“UN. Doc. S/IRES/681, 20 December 1990, para. 5.

4L U N. Doc. A/RES/45/69, 6 December 1990, para. 3. 4 A 7 AT & % HIHDORIFEICES - 2 fh D EFEAR AR I D W TIER
% 21, Dormann and Serralvo, supra note 2, p.718.
42 UN. Doc. ARES/ES-10/3, 15 July 1997. See also U.N. Doc. A/RES/ES-10/4 to ES-10/6.

B YL AL OPFETIR OGRS TV D, Matthias Lanz, Emilie Max and Oliver Hoehne, ‘The Conference of High
Contracting Parties to the Fourth Geneva Convention of 17 December 2014 and the Duty to Ensure Respect for International Humanitarian
Law’, International Review of the Red Cross, vol. 96 (2014), pp. 1128-1133.
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KA h I X 2 ERRGEIL OB E 2 RS 5 5 = D 255

& ZAH TV 23— UHRNE LOH - BIGEEEOROESHEIC OV TIE, FBIREEES 74
EDHWD L4, L, B TRITED b ORKIESRE. OB 2 —RWMEE BT 5
T ETBREE L, FREDMG~OMAIFRN S D5, LIedo T, A AT/ KDL AF Tk
FHD X 5 AR EORTEA T DRHOIESHIC OV TL, Va2 32— VIR OB EEITEDN
RN, F 2 THAEETH D A A AL 2001 4 & 2014 4E OFHIE SFEBIME OTEAV LR 2 Sl 1 Rk
EbDEEZBND, LinL, A ABFFI L UG BT D REOESFHIIE O ZEEI LT3R
72 Db WA Tz, 2006 D LN ) A FHITEE LT, 20 OFFRIEDS TLox ) 2817 5 EBEGETED
BERIMER Z i 27200 FifIESHEIMEE AL ATERE LTS, A AIZ ORI E 72 553008
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25, 1 RICE R L TueuT,
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FENTEBRNEEDOBITOMRED =D DERE L > TWDD, ZNAEBIE LOREOREI T, Th
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TR DIEAURID PRI D TN D, EHIT, IHFERR I GHEZ BT 572010, F23X
Bl U CERZBRE L2WEDIC, SESERFELZHE WD, Bz, BlzsT 5 3E
DFAE, ORI OB ERT b b,
Vo — UERKIEEE 1 50 [FROBELA AT 2] L0 ZHIE. TR
<. BRI BEET 2T N TOEBIOHEEFZERIH LT, ZOLI REEEZHE LI L%
ERICER LTS L ERT DA WD, H@H 1580 20 X 9 i KR A 34 L T\ 2o

“ TZOmMEEDTFEE L. —ERIETULORRIEOETFIZE Y . 230, #iFIEOEBFEROERICEESE . 5K
BLOZ OEEEDOHINCBET 2 —RAZRRIEEZ BT 2 ool ESHR 2 e T 2.,

4 ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, (Kluwer Academic
Publishers Group, 1987), p. 106, para. 274.

46 “Notification to the Governments of the States parties to the Geneva Conventions of 12 August 1949 for the Protection of War Victims’, at
<https:/AMww.eda.admin.ch/dam/eda/fr/documents/aussenpolitik/voelkerrecht/geneve/060912-GENEVE_e.pdf>; Giovanni Distefano and
Etienne Henry, ‘Final Provisions, Including the Martens Clause’, in Andrew Clapham, Paola Gaeta and Marco Sassoli (eds), The 1949
Geneva Conventions; A Commentary (Oxford University Press, 2015), pp. 171-172.

4"UN. Doc. A/RES/76/179, 2021.
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THERFNC, BOFATEEBR LIZLE LTH, B EPEEMREEEZA D & £ TR L TRIRT 2
ZEIFTERVWERTDFEM L H D, Schmitt and Watts (2 LAUE, EFRAJERER ST 5B E O
JSE, BRSNS HE S EOSEMRESESIC B L TBLT, WX IHE ZEOSEMERISE & OfRICo
WTOYEEDOAEIIML L TV E b5,

ZOXIRRBORIE ED X HICEZIUZLNEA I D, I THEA SO, fEC L D545
DOUEELZHRTHEZEOHREONETH D, TORFIE. KEL ZODOWEDOHEKITH T TEZLN

“8 Brian Egan, ‘Intemational Law, Legal Diplomacy, and the Counter-ISIL Campaign: Some Observations’, International Law Studies, vol.
92 (2016), p. 245.

B ZDRICOWTH 2B 2HEZ S,
%0 Geil, supra note 2, pp. 121-123.

51 Dormann and Serralvo, supra note 2, pp. 716-722.
52 Schmitt and Watts, supra note 3, pp. 689-700.
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12 AT R DAKENT K DB E13IRIFEH OER 8RS 5 & iftam D1 723, Meron |&, 3LlHs 3 /I8N
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JEESR b7 EIRS RSN T D, 5835 (good faith) B KO [GEITTFHNRTITR B

8 ICRC, Commentary on the First Geneva Convention, 2016, supra note 1, paras. 119, 153, 154.

%4 Ibid., para. 154.
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9%,

% [CRC, supra note 1, para. 158.

STICRC, supra note 1, para. 163.

BE1E2mE (1) @ 28,
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W OJFRNE, KEICHIEE LTH bORBEIBITT 23857217 T EFE 3RITERTDH LD
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72 EF BT A L 9 DHMIEOEFTA~D (20 (participation) | 75 [aEh ZERA L7223,
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%9 Theodor Meron, Human Rights and Humanitarian Norms as Customary Law, (Oxford University Press, 1989), pp. 30-31.

60 Schmitt and Watts, supra note 3, pp. 694-695.

61 Yearhook of the International Law Commission, vol. I1, part 2 (2001), p. 65.

62 Roberto Ago, ‘Seventh Report on State Responsibility”, in Yearbook of the International Law Commission, vol. 11 part 1 (1978), p. 55,
para. 63.

8 Helmut Philipp Aust, ‘Complicity in Violations of Intemational Humanitarian Law’, Heike Krieger (ed.), Inducing Compliance with
International Humanitarian Law: Lessons from the African Great Lakes Region (Cambridge University Press, 2015), pp. 457-458; Geil3,
supranote 2, p. 131.

8 Yearbook of the International Law Commission, vol. II, part 2 (2001), p. 65. <= / 1 FEKIE NSk (©) & ATEERIHRESK
BAKPME LTET BTN,
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EIHEH SN2 RAFOBIRE THIBR LTIV ew, REESEAIEL. #7586 1IRICBW CEBEEAGEED
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67 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
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Fo, REERELEOZEOEMT [TH (knowledge) | % T & (intention) | &L
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BREDELTERLRNWI & BROZED X D R A MERTT 2 72 DI AR I3 E 2 224 L 720038
BICEKRT D,

FRHAGEFBILZNE T, BIREDRES, FERORNERISG 72X HEOERE & L GROBNT
X780, FIEFETLCE 41 5 2 IR TS O FRZ2ELI AT 2 IEIRE & U CRRGRRIG & &

2ICRC, Commentary on the First Geneva Convention, 2016, supra note 1, para. 159; Théo Boutruche and Marco Sassoli, ‘Expert Opinion
on Third States’ Obligations vis-a-vis IHL Violations under International Law, with a special focus on Common Avrticle 1 to the 1949
Geneva Conventions’, (2017), p. 21, at https:/Aww.nrc.no/resources/legal-opinions/third-states-obligations-vis-a-vis-ihl-violations-under-
international-law/; Brehm, supra note 69, p. 386.

78 Yearbook of the International Law Commission (2001), vol. IL, Part 2, p. 66, paras. 1, 5.

74 Harriet Moynihan,  Aiding and Assisting: The Mental Element under Article 16 of the International Law Commission’s Axticles on State
Responsibility’, International and Comparative Law Quarterly, vol. 67 (2017), pp. 465-467; Aust, supra note 66, p. 236.

5 x 3 (UN Doc. A/C.6/54/SR.22, para. 80) . #5[E (UN Doc. AICN.4/515, para.27). & (UN Doc. A/C.6/33/SR.37, para. 18;
UN Doc. A/C4/488, paras. 75-6; UN Doc. A/C.4/515, paras. 27-8) . K[E (UN Doc. A/C.4/488, para. 76; UN Doc. A/C.4/515, para. 28;
UN Doc. A/C.6/56/SR.14, para. 76) D i % S,

%7 & (UNDoc. AICN4/515, para. 28) DA% S,

7 E O ERET & AADERRE TR A 2EO b D TH S LICHELDOD, T0E X IMAAOIIEETOELF

LT [HE] 2 HFHEX 5, Moynihan, supra note 73, pp. 467-471.

78 Dormann and Serralvo, supra note 2, pp. 734.
ICRC, supra note 1, para. 163.
80 Legal Consequences for States of the Continued Presence of South Afica in Namibia (South West Afiica) notwithstanding Security
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<8, Bk 51z, EEEENEEHIFTIL S U AT T HEEHIC 31T 2 BERRR OUERZD B S AR RIZ 380
T, A AT T KL DER DB -T2 ARMEEERES LU 2 2 — VNGB S 2 EREGEE
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F2HEFILUEEHWCE ZEN AR EE L > TND LflT L7z,
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PREG F 72T HEHOENYRRE & U CORERERILT ORI 2 TRZ B0 LEEITER L
RNEHEBZ N T, B AEEOEKIIIENFIETIE 2 ATADOFEIHETH 58, Koojjmans
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FTIERWED, ZTANLIRTWNWE NS ZE B ONDHTEAD, KRHZ, WET#@mL 5L 51T,
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Council Resolution 276 (1970), Advisory Opinion, L.C.J. Reports 1971, p. 55, para. 121.

81 Yearbook of the International Law Commission, vol. IL, Part 2 (2001), p. 29.

82 [ egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, L. C. J. Reports 2004, p. 200,
para. 159.

83 Stefan Talmon, “The Duty No to “Recognize as Lawful” a Situation Created by the Tllegal Use of Force or Other Serious Breaches of a Jus
Cogens Obligation: An Obligation without Real Substance?’, Christian Tomuschat and Jean-Marc Thouvenin (eds.), The Fundamental
Rules of International Legal Order (Brill, 2006), pp. 99-125.

8 egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I. C. J. Reports 2004, Separate
Opinion of Judge Kooijmans, p. 232, paras. 43-44.

8 [CRC, supra note 1, para. 164.
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Third States Obligations to Ensure Respect for International
Humanitarian Law by Warring Parties

Akihiro YAMAGUCHI

Abstract

Common Article 1 to the four 1949 Geneva Conventions provides State Parties undertake to respect
and ensure respect for the Conventions. The word "ensure" was initially viewed as an obligation of the State
to ensure that its nationals respect the Conventions. However, a recently published commentary on the
Geneva Conventions by the International Committee of the Red Cross contends that under CA1l, States
are obligated to ensure respect not only domestically but also externally. It follows that third states outside
of the armed conflict are obligated to ensure respect for international humanitarian law by the warring
parties. However, this interpretation is disputed, notably whether the subsequent practice has
substantiated it. This paper aims to offer a practical compromise to this controversy over the interpretation
of CA1 by scrutinising the contents of the obligations to ensure others respect: negative and positive
obligations, respectively. In conclusion, although their basis and substance remain unclear, the existence of
the negative obligations has been widely accepted. On the other hand, the claimed positive obligation
remains a moral imperative rather than legal obligation, as it is inharmonious with its related practice and

the justification for the incongruity is not convincing.
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