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238	 SEC	 v.	 Jenkins,	 No.	 CV	 09-1510,	 United	 States	 District	 Court	 District	 of	 Arizona	 (2011)	 

239	 Jesse	 Fried	 &	 Nitzan	 Shilon,	 Excess-Pay	 Clawbacks,	 36	 Journal	 of	 Corporation	 Law	 722,	 at	 731	 (2011).	 

240	 Id.	 	 

241	 In	 re	 Digimarc	 Corporation	 Derivative	 Litigation,	 United	 States	 Court	 of	 Appeals,	 Ninth	 Circuit.	 No.	 

06-35838.	 December	 11,	 2008.	 http://caselaw.findlaw.com/us-9th-circuit/1208219.html	 

242	 Rachael	 E.	 Schwartz,	 The	 Clawback	 Provisions	 of	 Sarbanes–Oxley:	 An	 Underutilized	 Incentive	 to	 Keep	 

the	 Corporate	 House	 Clean,	 64	 Bus.	 Law.	 1,	 at	 2	 (2009).	 2009 SEC

   SEC	 v.	 Jenkins,	 718	 F.	 Supp.	 2d	 1070,	 

1073	 (D.	 Ariz.	 2010)	 	 SEC	 v.	 O’Dell,	 No.	 1:10-CV-00909	 (D.D.C.	 June	 2,	 2010)	   

  	 

243	 2009 ARRA TARP

Clawback 20   SEC.	 7001,	 §	 

111(b)(3)(B)	 (amending	 12	 U.S.C.	 §5221(b)(3)(B)).m	 
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244	 Fried	 &	 Shilon,	 supra	 note	 239,	 at	 746.	 
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245	 SEC	 from	 8-K,	 Current	 Report	 Pursuant	 to	 Section	 13	 or	 15(d)	 of	 the	 Securities	 Exchange	 Act	 of	 1934	 

Wilmington	 Trust	 Corporation,	 

https://www.sec.gov/Archives/edgar/data/872821/000095012310116344/c10189e8vk.htm.	 

246	 Zachary	 R.	 Mider,	 Wilmington	 Trust	 Reclaimed	 $2	 Million	 From	 CEO	 Because	 of	 TARP	 (2011).	 

http://www.bloomberg.com/news/articles/2011-01-04/wilmington-trust-takes-back-2-million-from-ceo-

because-of-tarp-violation	 

247	 Gretchen	 Morgenson	 Clawbacks,	 Without	 Claws,	 NY	 Times	 (Sept.	 10,2011)	 

248	 SEC	 v.	 Jenkins	 (D.	 AZ	 2010),	 http://www.wlrk.com/docs/SECvJenkinsDec.pdf.	 

249	 Cohen	 v.	 Viray,	 622	 F.3d	 188,	 at	 193-94	 (2d	 Cir.	 2010).	 

http://www.ca2.uscourts.gov/decisions/isysquery/faa6147f-337e-46ea-899a-0d59555ee8e1/1/doc/08-3860-

cv_opn.pdf.	 

250	 SEC	 Release,	 https://www.sec.gov/news/press/2011/2011-61.htm.	 

251	 SEC	 v.	 Maynard	 L.	 Jenkins,	 United	 States	 District	 Court	 District	 of	 Arizona,	 CV-09-01510-PHX-RJB	 

(2011).	 http://www.wlrk.com/docs/SECVJenkins09-cv-1510-136.pdf.	 
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252	 SEC	 Sues	 Two	 Executives	 in	 Texas	 to	 Recover	 Bonuses	 and	 Stock	 Profits	 Received	 During	 Accounting	 

Fraud.	 	 https://www.sec.gov/News/PressRelease/Detail/PressRelease/1365171487982.	 

253	 SEC	 Announces	 Half-Million	 Dollar	 Clawback	 from	 CFOs	 of	 Silicon	 Valley	 Company	 That	 Committed	 

Accounting	 Fraud.	 	 https://www.sec.gov/news/pressrelease/2015-28.html#.VPN2lrB4rbg.	 

254	 Press	 Release,	 Equilar,	 Clawback	 Prevalence	 Continues	 to	 Rise	 in	 Fortune	 100	 (Aug.	 25,	 2010),	 

http://www.equilar.com/press_20100825.php.	 	 

255	 http://www.mercer.com/press-releases/17-percent-of-banks-clawed-back-compensation-in-2011.	 

256	 Fried	 &	 Shilon,	 supra	 note	 239,	 at	 735.	 

257	 Id.	 at	 744.	 

258	 Noel	 Addy	 et	 al.,	 Recovering	 Bonuses	 after	 Restated	 Financials:	 Adopting	 Clawback	 Provisions	 m(2009).	 

( Clawbacks ).	 

( 	 http://ssrn.com/abstract=1463992,	 )	   	 
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259	 Delaware	 General	 Corporation	 Law 	 DGCL ,	 §	 141a.	 
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260	 Nat’l	 Loan	 &	 Inv.	 Co.	 v.	 Rockland	 Co.,	 94	 F.	 335,	 337	 (8th	 Cir.	 1899)	 .(

  

);	 Finch	 v.	 Warrior	 Cement	 Corp.,	 141	 A.	 54,	 63	 (Del.	 

Ch.	 1928)	 (   )	 

261	 Caball	 v.	 Lofland,	 114	 A.	 224,	 229	 (Del.	 Ch.	 1921).	 m	 

262	 Id.	 at	 230.	 

263	 Lofland	 v.	 Cahall,	 118	 A.	 1,	 2	 (Del.	 1922).	 m	 

264	 Id.	 

265	 Id.	 at	 3	 
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266	 Model	 Business	 Corporation	 Act,	 MBCA ,	 §	 33	 (1950).	 

267	 MBCA	 (1953)	 §	 33.m	 

268	 MBCA	 (2006)§	 8.11	 .	 COMPENSATION	 OF	 DIRECTORS:	 Unless	 the	 articles	 of	 

incorporation	 or	 bylaws	 provide	 otherwise,	 the	 board	 of	 directors	 may	 fix	 the	 compensation	 of	 directors.

  	 

269	 1899 10

Woodrow	 Wilson

3 2

1897

(From:	 Government	 &	 Services,	 http://delaware.gov).	 

270	 Delaware	 Code-Title	 8(Corporation)	 §141(h)	 (West	 2013).	 	 (h)	 Unless	 otherwise	 restricted	 by	 

the	 certificate	 of	 incorporation	 or	 bylaws,	 the	 board	 of	 directors	 shall	 have	 the	 authority	 to	 fix	 the	 

compensation	 of	 directors.	 
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271	 DGCL,	 §157.	 

272	 Court	 of	 Chancery	 Rules-Delaware	 Courts-State	 of	 Delaware.	 23.t(a)	 (2013).

  	 	 

273	 Federal	 Rules	 of	 Civil	 Procedure	 §23.1.	 

274	 Id.	 

275	 Edward	 Brodsky	 &	 M.	 Patricia	 Adamski,	 Law	 of	 Corporate	 Officers	 and	 Directors;	 Rights,	 Duties	 and	 

Liabilities,	 §905,	 at	 18,19,	 Clark	 Boardman	 Callaghan	 (1995).	 
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276	 Aronson	 v.	 Lewis,	 473	 A.2d	 805,	 811	 (Del.	 1984).	 

277	 Id.	 
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278	 Id.	 

279	 	 − 60 	 (

)  	 

280	 Stephen	 C.	 Radin,	 The	 Business	 Judgment	 rule:	 Fiduciary	 duties	 of	 corporate	 directors	 (Aspen	 ed)	 6th	 ed,	 

at	 906,	 Wolters	 Kluwer	 Law	 &	 Business	 (2009).	 

281	 Id.	 at	 908.	 

282	 Id.	 at	 11.	 

283	 In	 re	 Walt	 Disney	 Co.	 Derivative	 Litigation,	 906	 A.2d	 27	 (Del.	 2006).	 

284	 Lucian	 Bebchuk	 &	 Jesse	 Fried,	 Executive	 Compensation	 at	 Fannie	 Mae:	 A	 Case	 Study	 of	 Perverse	 

Incentives,	 Nonperformance	 Pay,	 and	 Camouflage,	 30	 Journal	 of	 Corporation	 Law	 807,	 at	 811	 (2005).	 	 

285	 Official	 Committee	 of	 Unsecured	 Creditors	 of	 Integrated	 Health	 Services,	 Inc.	 v.	 Elkins,	 No.	 Civ.A.	 

20228-NC,	 WL	 1949290	 (Del.	 Ch.	 2004).	 	 

286	 The	 State	 of	 New	 York	 v.	 Richard	 Grasso,	 52019(U)	 13	 Misc	 3d	 1227(A)(NY.	 2006).	 
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287	 ① In	 re	 The	 Walt	 Disney	 Co.	 Derivative	 Litig.,	 731	 A.2d	 244	 (Del.	 Ch.	 1998).	 ② Brehm	 v.	 Eisner,	 746	 

A.2d	 244	 (Del.	 2000).	 ,	 

,	 1603 52 (2001) ③ 	 In	 re	 The	 Walt	 Disney	 Co.	 Derivative	 Litig.,	 825	 

A.2d	 275	 (Del.	 Ch.	 2003).	 ,	 ,	 

1730 31 (2005) 	 ④ 	 In	 re	 Walt	 Disney	 Co.	 Derivative	 Litig.,	 907	 A	 2d	 693	 (Del.	 Ch.	 2005).	 

⑤ In	 re	 Walt	 Disney	 Co.	 Derivative	 Litigation,	 906	 A.2d	 27	 (Del.	 2006).	 ,	 

,	 1787 45 (2006)   	 
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288	 In	 re	 Walt	 Disney	 Co.	 DerivativeLitig.,	 731	 A.2d	 at	 362	 (1998).	 

289	 Brehm	 v.	 Eisner,	 746	 A.2d,	 at	 259	 (Del.	 2000).	 Disney	 2 	 

290	 Id.	 at	 258	 

291	 Id.	 at	 259-260.	 

292	 Id.	 at	 260.	 

293	 Id.	 at	 261.	 
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294	 Id.	 at	 262.	 

295	 Vladimir	 S.	 Korolev,	 Comment,	 Berhm	 v.	 Eisner,	 or	 Some	 Reflections	 about	 the	 Disney	 Case,	 26	 

Delaware	 Jounrnal	 of	 Corporate	 Law	 1105,	 1116	 (2001).	 

296	 In	 re	 WaltDisney	 Co.DerivativeLitig.,	 731	 A.2d	 at	 350(1998). Disney	 1 	 

297	 Id.	 

298	 Id.	 

299	 Disney	 2,	 supra	 note	 289,	 at	 249.	 

300	 Id.	 at	 256.	 

301	 In	 re	 The	 Walt	 Disney	 Co.	 Derivative	 Litig.,	 825	 A.2d	 275	 (Del.	 Ch.	 2003). Disney	 3   	 
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302	 Id.	 at	 286.	 

303	 Id.	 at	 278.	 

304	 In	 re	 Walt	 Disney	 Co.	 Derivative	 Litig.,	 907	 A	 2d	 693	 (Del.	 Ch.	 2005). Disney	 4   	 

305	 Id.	 at	 757.	 

306	 Id.	 at	 758.	 

307	 Corporate	 Law.	 Fiduciary	 Duties	 of	 Directors.	 Delaware	 Court	 of	 Chancery	 Finds	 Disney	 Directors	 Not	 

Liable	 for	 Approval	 of	 an	 Employment	 Agreement	 Providing	 $140	 Million	 in	 Termination	 Payments.	 In	 re	 

Walt	 Disney	 Co.	 Derivative	 Litigation,	 no.	 Civ.	 A.	 15452,	 2005	 WL	 2056651	 (Del.	 Ch.	 Aug.	 9,	 2005),	 119	 

Harv.	 L.	 Rev.	 923,	 at	 927	 (2006).	 	 

308	 Id.	 at	 930.	 

309	 In	 re	 Walt	 Disney	 Co.	 Derivative	 Litigation,	 906	 A.2d	 27	 (Del.	 2006).	 Disney	 5   	 
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311	 Freedman	 v.	 Adams,	 58	 A.3d	 414	 (Del.	 2013).	 

312	 Freedman	 v.	 Adams,	 WL	 1345638	 (Del.	 Ch.	 2012).	 	 

313	 Id.	 	 

314	 Id.	 
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315	 Seinfeld	 v.	 O’Connor   	 

162

(m) 	   

162 (m)   

Seinfeld	 v.	 O'Connor,	 774	 F.	 Supp.	 2d	 660	 (Del.	 2011).	 	 	 

316	 Disney	 2,	 supra	 note	 289,	 at	 264	 (Del.	 2000).	 

317	 MBCA	 §	 8.11	 (2005)	 h	 
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318	 Disney	 5,	 supra	 note	 309.	 

319	 Lewis	 v.	 Vogelstein,	 699	 A.	 2d	 327	 (Del.	 Cha.	 1997).	 

320	 Aronson	 v.	 Lewis,	 supra	 note	 276.	 
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321	 Steyner	 v.	 Meyerson,	 C.	 A.	 No.	 13139,	 WL	 441999	 (Del.	 Ch.	 1995).	 

322	 Michelson	 v.	 Duncan,	 407	 A.2d	 211,	 224	 (Del.	 1979)	 

323	 Linda	 J.	 Barris,	 The	 Overcompensation	 Problem:	 A	 Collective	 Approach	 to	 Controlling	 Executive	 Pay,	 68	 

Ind.	 L.	 Rev	 59	 (1992).	 

324	 Rogers	 v.	 Hill,	 289	 U.S.	 582	 (1933).	 

325	 Id.	 
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326	   	 

327	 Heller	 v.	 Boylan,	 29	 N.Y.S.2d	 653	 (1941).	 

328	 Lewis	 v.	 Vogelstein,	 supra	 note	 319;	 Disney	 2,	 supra	 note	 289,	 at	 264	 (Del.	 2000).	 	 

329	 Eric	 L.	 Johnson,	 Waste	 Not,	 Want	 Not:	 An	 Analysis	 of	 Stock	 Option	 Plans,	 Executive	 Compensation,	 and	 

the	 Proper	 Standard	 of	 Waste,	 26	 J.	 Corp.	 L.	 145,	 at	 154	 (2000).	 h	 

330	 Saxe	 v.	 Brady,	 184	 A.2d	 602,	 610	 (Del.	 Ch.	 1962).	 
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